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1. Introduction

Section 481 TCA 1997 provides relief for investment in films by companies and individuals. The relief is available to investors provided certain conditions, as laid out in statute and regulations, and as specified in the film certificate, are met. 

The qualifying company must, therefore, have procedures in place to ensure compliance with these conditions. In particular, the qualifying company must fulfil certain obligations, including reporting requirements, summarised as follows:

· Authorisation to investors, to claim relief (Form Film 3). 

· Providing certain books of account and accounting records.

· Notifying the Revenue Commissioners of certain key events.

· Furnishing a Compliance Report (Appendix 1)

2. Authorisation to investors to claim relief

The legislation permits investors to claim tax relief, by submitting a form Film 3, once the investment is properly made and before the qualifying film is completed. Forms Film 3 are issued to each investor, by the qualifying company, when authorised to do so, by the Revenue Commissioners. 

To request authorisation, the qualifying company must:

· Complete form Film 1 available from the Revenue Commissioners at: http://www.revenue.ie/forms/film1.pdf 

· Attach the final signed, dated and witnessed versions of all the agreements relating to the production and distribution of the film if these have not already been submitted to the Revenue Commissioners.

In addition, where executed documents or other information give cause to believe that any previously submitted information is incorrect, the qualifying company should disclose the corrected information. 

3. Books of Account and Accounting Records
Section 481 (2C) (c) provides as follows:

“unless the company provides, when requested to do so by the Revenue Commissioners, for the purpose of verifying compliance with the provisions covering the relief or with any conditions specified in a certificate issued by the Revenue Commissioners, evidence to vouch each item of expenditure in the State or elsewhere on the production and distribution of the qualifying film, whether expended by the qualifying company or by any other person engaged, directly or indirectly, by the qualifying company to provide goods, services or facilities in relation to such production or distribution and, in particular such evidence shall include:

records required to be kept or retained by the Company by virtue of Section 886; and

records in relation to the production and distribution of the qualifying film required to be kept or retained by that other person by virtue of Section 886 or which would be so required if that other person were subject to the provisions of that section”

3.1 Records a qualifying company needs to keep

The qualifying company must maintain appropriate records, sufficient to vouch expenditure on the film. A breakdown between eligible and non-eligible expenditure will be required. The financial records are the records a company is required to keep under Section 886 of the Taxes Consolidation Act, 1997, and would include: 

· The books of first entry, including a cash receipts book, purchases day book, cheque payments book, creditors ledger and petty cash book,

· Trial balance, all ledgers and journals to which all transactions are posted,

· The back-up documentation from which the books of first entry were completed, including:

· Suppliers’ invoices, credit notes, statements, and delivery notes,

· Cheque stubs and petty cash vouchers, and

· Bank statements and correspondence including those items verifying lodgements into bank accounts and transfers out of such accounts,

· Auditors’ linking documents including documents drawn up in the making up of accounts and showing details of the calculations linking the records to the accounts.

3.2 Obligation to Produce the Books and Records of Certain persons 

The Revenue Commissioners may, in exceptional circumstances, require the qualifying company to produce sufficient appropriate evidence to vouch each item of expenditure by third parties engaged, directly or indirectly, to provide goods, services or facilities in relation to the production or distribution of the film. The records will include those listed at 3.1 above. The records may be required in respect of expenditure in the State or elsewhere. Qualifying companies should ensure that procedures are in place, so that such evidence is available, if so required by the Revenue Commissioners. 

Generally speaking qualifying companies will be required to produce third party records only in exceptional circumstances. Revenue’s primary focus is ensuring that the Section 481 money is used in the production of a qualifying film and that the appropriate amount is spent on eligible spend. To ensure that the Section 481 amount raised represents the correct percentage of the total cost of production some verification of the overall cost of a film will also be required.

In relation to the use of Section 481 money this information will primarily be available from the qualifying company’s own financial records. In the more usual situation where the qualifying company makes the film itself and engages established suppliers to provide specific services, for example, catering, Revenue will not look beyond the qualifying company’s records. If exceptionally a qualifying company were to pay over a substantial portion of the budget to another company to provide services in connection with the film it might be necessary for the qualifying company to produce records from the other company. It is not possible to provide a complete list of the circumstances where this provision would be used, however, the most likely circumstances would include:

· A supplier providing a range of services, which would, more usually, be provided by a number of suppliers and the amounts paid to that supplier are significant, in the context of expenditure on goods, services or facilities. 

· The qualifying company engaging another company, as part of its eligible expenditure to make the film.

· The qualifying company being responsible for producing only one aspect of a qualifying film. Where the qualifying company is involved only in post-production, it will almost certainly not have the facilities within its own resources to provide such a service. In such an instance, the greater part of the qualifying company’s budget will be paid to a single company. The qualifying company may simply be the vehicle by which the section 481 funds are raised and both companies may have a number of common directors. The Revenue Commissioners may, in such circumstances, require a qualifying company to produce the records of the post-production company. 

In relation to the balance of the budget not met by relevant investments there are many ways of verifying this type of information without accessing the individual records. In the vast majority of circumstances, the Revenue Commissioners will be satisfied with the usual methods of verification. However, if for any reason the Revenue Commissioners have doubts about whether such methods are giving a true result or where they have a concern about a particular item of expenditure they may request the actual records for verification purposes. As previously stated this is expected to happen only in exceptional circumstances. The usual methods of verification would include:

· A statement by a person qualified to act as an auditor under the Regulations of the particular territory

· In relation to cinematographic co-productions or a bi-lateral co-production treaty the sign off letter from the relevant authority in the territory concerned signing off on the actual expenditure in the territory

· In respect of recognised Hollywood Studios, a certificate from a duly authorised financial officer of any one of these studios as to the expenditure outside of the State in respect of a film produced in association with the studios would generally be conclusive.

4. Notification at key stages 

The company must immediately report the following to the Revenue Commissioners: 

· Date of commencement of principal photography has commenced, the first animation drawings or the first model movement, as appropriate. This is a statutory requirement. The Revenue Commissioners may consider it appropriate to visit the film set when principal photography is taking place

· Any change of substance in the information supplied to the Revenue Commissioners and on which the certificate is based that arises during the project, must be notified in writing to the Revenue Commissioners, in advance of the proposed change being effected or as soon as the change comes to notice.

· Within 7 days from the date of the completion of the production of the film, the company shall notify the Authorised Officer in writing of the date the production was completed/delivered. 

· Within four months of completion of the film the qualifying company must provide the Revenue Commissioners with a Compliance Report, on the form provided for such purposes. Regulation No. 12.

· A company shall not be regarded as a qualifying company where any sum representing: 

(I) a repayment of a relevant investment, or 

(II) an amount in connection with a relevant investment, out of the proceeds of exploiting the film

is paid to an allowable investor company or qualifying individual, as the case may be, before the Revenue Commissioners have notified the company in writing that a compliance report in accordance with regulations, has been received by them.

5. Compliance Report 

5.1 General Requirements

The Compliance Report is attached at Appendix 1.

The company to whom a certificate was issued must submit to the Revenue Commissioners, a compliance report, containing the attachments referred to therein. This information will be available to the Revenue Commissioners in connection with any review of events, to evaluate whether or not the company has fulfilled its obligations. Particular attention will be paid to ensure that:

· The amount actually raised under section 481, does not exceed the amount specified on the certificate. 

· The amount actually spent on the total cost of production is correctly stated.

· The amount actually raised under section 481, does not exceed the percentage of the amount spent on the total cost of production, as specified on the certificate. 

· All the documentation and final signed, dated and witnessed versions of all agreements, required to be submitted, by the company, as part of the application for certification, have been submitted.

· All the conditions contained in the certificate issued to the qualifying company under section 481 of the Act, have been complied with.

· The sole activity of the qualifying company has been the production and distribution of the qualifying film.

· The qualifying company has maintained records, in accordance with Film Regulations 2008.

5.2 Auditors’ Report. Schedule 4 (3) Film Regulations 2008.

A compliance report, submitted by the qualifying company, must be accompanied by a report from the company’s auditors. The auditor will carry out an examination of the qualifying company’s financial statements, records, transactions, and operations, with a view to providing specific confirmations, in relation to conditions stipulated on the certificate, issued by the Revenue Commissioners. Any company, in relation to which a certificate is issued, must have in place a system of controls and procedures (i.e. a “controls system”), which will establish and confirm:

1. Whether work on the production of the qualifying film was performed, as required and 

2. The financial matters, referred to at 5.1

From an examination of the financial records and controls system of the qualifying company, the auditors’ report must include the following:

5.2.1
A statement of the amount raised by the qualifying company under S481.

An auditor may confirm this directly from the books and records of the qualifying company

5.2.2
A statement that the amounts raised by the qualifying company under S481 were expended by the qualifying company on the employment of eligible individuals, and the provision of certain goods, services and facilities as set out in the Film Regulations 2008.

In general, where an auditor is in a position to satisfy the Revenue Commissioners that:

· Available funding, from all sources, did not exceed the amounts necessary to fund the total cost of production of the film and 

· Eligible expenditure equals or exceeds the amounts raised by section 481 investments, 

Revenue will consider that the requirements of section 2A(g)(iv) have been fulfilled. 

To verify eligible expenditure, the auditor should:

· Identify from the financial records, the amounts that have been recorded therein, as expenditure on eligible goods and services.

· Document the procedures and controls that the qualifying company put in place to establish whether the amounts so recorded were actually spent on eligible persons or eligible goods services or facilities. This includes procedures to establish:

· Whether the supplier sub-contracted the services.

· Where sub-contract did occur, that the person to whom the service was sub-contracted, is a relevant person, as defined in regulations.

· Satisfactory verification of supplier invoices and appropriate authorisation for payment.

· Test the procedures by conducting checks of transactions or events, including the examination of invoices and other related documents, to verify that control procedures were performed, by whom performed and what exceptions, if any were revealed by the operation of the control procedure.

· Determine, the effectiveness of the procedures and report any deviations in the operation of a relevant control, which could, in his opinion, give rise to a material misstatement of eligible expenditure.

5.2.3
A statement that the total sum raised by the qualifying company, under section 481, for the purposes of the production of the qualifying film, was not in excess of the amount authorised by the terms of the certificate issued by the Revenue Commissioners.

Since the relevant investments may not exceed a stated percentage of the total cost of production, the auditor must establish the total cost of production. 

Where part of the cost of production is spent by a third party, the auditor may rely on the following confirmations, in respect of expenditure incurred by that party:

1. Where the film is being produced under the European Convention on Cinematographic Co-Production or a Bilateral Co-Production Treaty, a sign-off letter from the relevant authorities in the co-production authority territory, together with the audit report on which this was based, will be acceptable to the Revenue Commissioners.  

2. Where the film is not an official co-production under the European Convention or a Bilateral Co-Production Treaty, a report from the auditors in the relevant territory certifying the expenditure in that territory. 

3. In respect of recognised Hollywood studios, a certificate from a duly authorised financial officer of any one of those studios as to expenditure outside the State in respect of a film produced in association with the studio. The Revenue commissioners reserve the right to use their powers to independently seek verification.

4. In any other case, a certificate from the third party’s auditors, in respect of the amount spent by that party on the production of the film.

5.2.4 Details of the amount of money expended directly in the State on the employment of eligible individuals and on the provision of eligible goods, services and facilities, itemised in accordance with the top sheet production expenditure summary.

5.2.5 Details of the amount of the entire production expenditure on the qualifying film, itemised in accordance with the top sheet production expenditure summary.

5.2.6 Details of any outstanding creditors or any other amounts due by the qualifying company at the date of the auditors’ report.

5.2.7 In a case where a payment of an amount equal to at least 30% of the relevant investment was made by the qualifying company to any person or to a group of 2 or more persons, who are connected (within the meaning of section 10 of the Act) with each other, details of:

1) The identity of that person or persons;
2) The nature of the goods, services or facilities provided by that person or persons to the qualifying company; and
3) The amount or amounts paid to that person or persons.
The Auditor must obtain confirmation from the supplier’s auditors, that the supplier is a relevant person and that goods, services or facilities provided to the qualifying company constitute eligible expenditure, in accordance with regulations.

5.2.8 Details of any foreign currency rates used. 

Please refer to Regulation No. 18 of Film Regulations 2008.

5.2.9 Details of any related party transactions in accordance with generally accepted accounting principles.
5.2.10 A statement that no significant relevant events have occurred since the date notified to Revenue, in accordance with Regulation 10, which would alter, to any material extent, the figures or confirmations contained therein. 

5.2.11 A statement confirming the date upon which the completed qualifying film is first delivered to any financier or distributor of the qualifying film.

5.3
Report on Financial Statements

Following the examination, outlined above, the auditor must report on whether the financial statements in respect of the qualifying film, prepared by the qualifying company, which must include:

Separate “top sheet” production summaries detailing:

(i) Eligible expenditure, as defined in the certificate.

(ii) Expenditure on the production of the qualifying film, which must relate line by line to the "top-sheet" production budget summary as furnished with the application for certification.

are fairly stated.

5.4
Additional Information

In addition, the auditors report must include the following:

· Cost of production accounts. 

· Report from the company's auditor on the cost of production accounts.

· Report of the Directors. 

· Notes to the accounts to include the following:

· Creditors, accruals and estimates.

· Exceptionally material contractors

· Foreign Currency rates used

· Total costs of production reconciliation to total budget

· Disclosure of related party transactions in accordance with GAAP.

· Confirmation that there are no significant events since the date of the production accounts, which would alter, to any material extent, the figures or confirmations contained in this report 

6. Eligible Expenditure

The amount laid out by the qualifying company, on the employment of eligible individuals or, on the provision of certain goods, services and facilities in accordance with the Regulations, must equal or exceed the amount raised under section 481. The qualifying company must accordingly verify the amount of eligible expenditure on the employment of individuals, by the company, for work done in the state and also on certain goods, services and facilities provided in the State. 

6.1 Eligible Individuals

Eligible individual is defined as an individual who is

· A citizen of, or

· Domiciled, resident, or ordinarily resident in

The State or another State of the European Communities. 

Where the qualifying company employs an eligible individual and pays that individual directly, in respect of work carried on in the State, on the production of the qualifying film, such a payment will qualify as eligible expenditure. Similarly, where the qualifying company makes a direct payment to a self employed individual, who comes within the residency or citizenship requirements outlined above and that individual provides only labour, such expenditure will also be eligible expenditure, in relation to activities performed in the State. Where, however, a person provides goods, services or facilities, the person must operate from a fixed place of business, in the state.

6.2 Eligible Goods and Services and Facilities

Eligible goods, services and facilities are defined in the Regulations and are designed to encompass expenditure, by the qualifying company, on goods, services and facilities purchased from a business in circumstances where:

· The business operates from a fixed place of business in the State

· The activities of the business are carried on in the State by employees of the business, or, in the case of a sole trader by that individual, together with his/her employees and

· Any goods supplied or used are supplied from normal trading stock, and any equipment or facilities used are part of the assets normally employed in the business. In such circumstances the goods supplied or the equipment used would be part of the business’s own resources.

The goods supplied or equipment used by a supplier may have originally been sourced abroad. However, where such goods or equipment are part of the stock-in-trade of or assets used by a person with a fixed place of business in the State, then the service or goods supplied will constitute eligible expenditure.

For example:
· A qualifying company engages a company, operating in the State, to provide catering on a shoot. Assuming the company, provides the service from its own resources, it will qualify as eligible expenditure, by the qualifying company.

· A qualifying company leases cars from an Irish based car hire/leasing company. Assuming the car hire/leasing company provides the cars from its own resources, it will qualify as eligible expenditure, by the qualifying company.

Where the provision of a service or facilities by a person to the qualifying company, is sub-contracted to another person, Revenue will take a look-through approach so that expenditure by the qualifying company will only qualify as eligible expenditure, if the person to whom the work is sub-contracted has a fixed place of business in the State and provides the goods, service or facilities from their own resources. Similarly, if a person arranges for another person to provide the service, that other person must also satisfy the requirements relating to the provision of eligible goods and services.

For example:
· A qualifying company engages an Irish company to provide lighting. The Irish company sub-contracts the work to another company. The provision of the service, by that other company, will qualify as eligible expenditure, by the qualifying company, only if the company to whom the work was sub-contracted carries on that business in the State and provides the service from its own resources.

Ultimately, it is the responsibility of the qualifying company to ensure that all amounts recorded as eligible expenditure are correctly stated.

Appendix I


SECTION 481 TAXES CONSOLIDATION ACT, 1997

Relief for investment in a Qualifying Film

Compliance Report Required in accordance with the Regulations and

The Certificate issued by the Revenue Commissioners

Compliance Report Form

Company Name:

Name of Film:

Date of issue of Certificate:

_____________________________________________________________________

Declaration

I declare that to the best of my knowledge and belief the information given in this Report is correct, and that the conditions of relief applying to the company and film are satisfied and in particular that:

· The film was completed on

· Section 481 Investments:

· The Section 481 investments raised amounted to €               , 

· All Section 481 investments were made available to the company before the principal photography had commenced, the first animation drawings had commenced or the first model movement had commenced as the case may be, unless the Revenue Commissioners have, in writing, waived this requirement. 

· If the Revenue Commissioners have waived this requirement, any terms included in such waiver have been complied with.

· The administration of the expenditure of the Section 481 investments on the production of the film was undertaken by the qualifying company, 

· The Section 481 investments do not exceed the amount authorised under the terms of the certificate issued in connection with the Film,

· The total amount raised under Section 481 has been used, as required on payments of eligible individuals or on goods, services and facilities provided in the State in accordance with the Regulations made by the Revenue Commissioners.

· Name:

      Address:

      is the Banking Institution employed in relation to the administration of:

i. Investments raised on foot of the Certificate

ii. Production expenditure incurred in the State

· All the documentation and final signed, dated and witnessed versions of all agreements, required to be submitted, by the company, as part of the application for certification, including, where applicable a Completion Bond, have been submitted.

· All the conditions contained in the certificate issued to the qualifying company under section 481 of the Act, were complied with.

· The sole activity of the qualifying company has been the production and distribution of the qualifying film.

· The qualifying company has maintained records, in accordance with Part 5 of Film Regulations 2008.
· The attachments listed in the schedule are enclosed.

Signature:                                                                Date:

Capacity: Director

Schedule of Attachments
1. Evidence that the film has been shown in a commercial cinema or television or has been commercially distributed in DVD or Video format.

2. A copy of the film in DVD or VHS PAL format or such other format as may be specified in the certificate issued by the Revenue Commissioners in relation to the film

3. A report by the qualifying company’s auditors, for the purposes of the certificate issued under section 481 of the Act, which includes-

a) details of the amount of money expended directly in the State on the employment of eligible individuals and on the provision of eligible goods, services and facilities, itemised in accordance with the top sheet production expenditure summary,

b) details of the amount of the entire production expenditure on the qualifying film, itemised in accordance with the top sheet production expenditure summary,

c) a statement (
(i) of the amount raised by the qualifying company under section 481 of the Act,

(ii) that the amount raised by the qualifying company under section 481 of the Act, was expended by the qualifying company on:

I. The employment of eligible individuals and 

II. the provision of certain goods, services and facilities, as set out in Film Regulations 2008,

 as required by the certificate issued by the Revenue Commissioners to the qualifying company, and
(iii) that the total sum raised by the qualifying company, to which section 481 of the Act applies, was not in excess of the amount of relevant investments specified in the terms of the certificate issued by the Revenue Commissioners, under section 481 of the Act, to the qualifying company,
(d) details of any outstanding creditors or any others amounts due by the qualifying company at the date of the auditors report.

(e) in a case where a payment of an amount equal to at least 30% of the relevant investments was made by the qualifying company to any person or to a group of 2 or more persons, who are connected (within the meaning of section 10 of the Act) with each other,  details of:

(i) the identity of that person or persons,

(ii) the nature of the goods, services or facilities provided by that person or persons to the qualifying company, and

(iii) the amount or amounts paid to that person or persons,

(f) details of any foreign currency rates used,

(g) details of any related party transactions in accordance with generally accepted accounting principles,

(h) a statement that no significant relevant events have occurred since the date notified to Revenue, in accordance with Regulation 10, which would alter, to any material extent, the figures or confirmations contained therein, and

(i) the date upon which the completed qualifying film is first delivered to any financier or distributor of the qualifying film.

4. Details of the source of all amounts used to finance the entire production expenditure on the qualifying film, including any payments to allowable investor companies or qualifying individuals in respect of relevant investments.
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