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PART 35
DOUBLE TAXATION RELIEF

CHAPTER 1
Principal reliefs

Overview

This Chapter gives effect under Irish law to double taxation agreements, applies Schedule
24 as the mechanism for granting relief under such agreements, and elaborates the manner
of giving relief in certain circumstances.

826 Agreements for relief from double taxation

Summary

This section provides that double taxation agreements, air transport agreements or tax
information exchange agreements made by the Government shall take effect once an
Order approved by Dail Eireann has been made and the Oireachtas enacts legislation that
makes the Order part of Irish law. This will be done by listing (in Schedule 24A) all
existing international tax agreements entered into by the State. The mechanism to give
relief from double taxation is set out in Schedule 24. The section also sets out the manner
in which an order under the section is to be made. Tax information exchange agreements
are agreements that can be entered into by the Government with the government of
another jurisdiction for the exchange of information between the tax authorities of each
jurisdiction. The agreements provide for information to be exchanged on request. Air
transport agreements provide relief from double taxation to air transport undertakings and
their employees on profits, income or capital gains.

The section also, for ratification purposes, includes references to certain other
Conventions, including —

e The Joint Council of Europe/OECD Convention on Mutual Administrative
Assistance in Tax Matters also provides for mutual assistance between Parties to
the Convention in relation to the exchange of information, recovery of taxes and
service of documents, and

e The Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent Base Erosion and Profit Shifting (BEPS), signed by Ireland on 7 June
2017, provides a mechanism for countries to transpose the BEPS recommendations
into existing tax treaties without the need for separate bilateral negotiations. At the
time that the Multilateral Convention was signed and prior to ratification, each
government must inform the Depository of its intended approach to reserve or
notify in relation to any articles or provisions. The extent to which any
arrangements with treaty partners may be modified will depend on the
compatibility between the reservations and notifications made by Ireland and those
made by our treaty partners. The recommendations will help reduce opportunities
for international tax avoidance.
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Details

Double Taxation Treaties

Where the Government makes an order declaring that — D

. arrangements for double taxation relief have been made with the government of
another territory in relation to income tax, corporation tax on income or gains or
similar taxes, or arrangements for exchange of information have been made with the
government of another territory in the case of taxes of any kind or description
imposed by the laws of the State or the laws of that other territory, and

. those arrangements should have the force of law,

and the order is referred to in Part 1 of Schedule 24A, then the arrangements are to have
the force of law. This is, however, subject to the certain qualifications under this section.

An order made by the Government will have the force of law from the date on which it is
referred to in Part 1 of Schedule 24A.

Air Transport Agreements

Where the Government makes an order declaring that — (1A)

. arrangements have been made with the government of another territory in relation to
affording relief from double taxation to air transport undertakings and their
employees on profits, income or capital gains, and

. those arrangements should have the force of law,

and the order is referred to in Part 2 of Schedule 24A, then the arrangements are to have
the force of law. This is, however, subject to the certain qualifications under this section.

An order made by the Government will have the force of law from the date on which it is
referred to in Part 2 of Schedule 24A.

Tax Information Exchange Agreements

Where the Government makes an order declaring that — (1B)

. arrangements have been made with the government of another territory in relation to
exchanging information to prevent and detect tax evasion in the case of taxes of any
kind in the State or in the other country concerned, and such other matters giving
relief from double taxation as the Government considers appropriate, and

. those arrangements should have the force of law,

and the order is specified in Part 3 of Schedule 24A, then the arrangements are to have
the force of law. This is, however, subject to the certain qualifications under this section.

An order made by the Government will have the force of law from the date on which it is
referred to in Part 3 of Schedule 24A.

Joint Council of Europe/OECD Convention on Mutual Administrative Assistance in
Tax Matters

Where the Government makes an order declaring that — (20)

. it has become a signatory to the Joint Council of Europe/OECD Convention on
Mutual Administrative Assistance in Tax Matters, or any Protocol thereto, and
. that Convention, or any Protocol thereto, should have the force of law,

and the order is specified in Part 4 of Schedule 24A, then the Convention or any Protocol
thereto are to have the force of law. This is, however, subject to the certain qualifications
under this section.

An order made by the Government will have the force of law from the date on which it is
3
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referred to in Part 4 of Schedule 24A.
Agreements with non-governmental representative authorities

Where the Government makes an order declaring that— (1D)

e arrangements for double taxation relief have been made with a non-governmental
representative authority of another territory in relation to income tax, corporation
tax on income or gains or similar taxes or arrangements for exchange of
information have been made with a non-governmental representative authority of
another territory in the case of taxes of any kind or description imposed by the
laws of the State or the laws of that other territory, and

e those arrangements should have the force of law,

and the order is specified in Part 1 of Schedule 24A, then the arrangements are to have
the force of law. This is however, subject to the qualification as a set out under this
section.

An order made by the Government will have the force of law from the date on which it is
referred to in Part 1 of Schedule 24A.

Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting (BEPS)

Where the Government makes an order declaring that — (1E)

. it has become a signatory to the Multilateral Convention to Implement Tax Treaty
Related Measures to Prevent Base Erosion and Profit Shifting and
. that Multilateral Convention should have force of law,

and the order is specified in Part 5 of Schedule 24A, then the Convention should have the
force of law.

An order made by the Government will have the force of law from the date on which it is
referred to in Part 5 of Schedule 24A.

Schedule 24A

Part 1 of Schedule 24A lists all the existing double taxation agreements. Part 2 of the (1)(b),
Schedule lists the only current air transport agreement, which is with the USSR. Part 3 (1A)(b),
lists all existing tax information exchange agreements. Part 4 is for the future listing of (1B)(b),
the Joint Council of Europe/OECD Convention on Mutual Administrative Assistance in (1C)(b)
Tax Matters, or any Protocol thereto. Part 5 is for the future listing of the Multilateral (1g)(p)
Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and

Profit Shifting.

Where the Government is proposing to make an order under this section, a draft of the (6)
order must be laid before Dail Eireann and the order is not to be made until Dail Eireann
has passed a resolution approving the draft order.

An order made by the Government may be revoked and a revoking order may contain any (5)
transitional arrangements considered by the Government to be expedient.

Arrangements made with the head of a foreign state are regarded as made with the (3) & (4)
government of that state. Arrangements which cover periods before the arrangements

were made or which contain provisions in relation to income or capital gains which are

not subject to double taxation are to be valid.

Where arrangements apply from a certain date and the arrangements apply to corporation (8)

4
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tax for the part of an accounting period which falls after that date, such apportionments as
are necessary are to be made on a time basis.

Schedule 24 contains the mechanisms for granting relief under double taxation
agreements by providing for a credit for foreign tax against tax payable in the State.

Where a double taxation agreement, air transport agreement, tax information exchange
agreement or the Joint Council of Europe/OECD Convention on Mutual Administrative
Assistance in Tax Matters, or any Protocol thereto, is given the force of law, Revenue is
not prevented from disclosing information to an authorised officer of the government
concerned, or of a party to the Convention, or any Protocol to the Convention, as the case
may be, where such information is required to be disclosed under the agreement, or the
Convention, or any Protocol to the Convention, as the case may be.

The Revenue Commissioners are entitled to make regulations to ensure the application of
agreements as they were intended to apply and in particular —

. to ensure that relief does not accrue to persons not entitled to it, and

. for authorising the recovery of tax where a payment was made without deduction of
tax in compliance with the arrangements and it is discovered that the arrangements
do not, in fact, apply to the payment.

The regulations can require recovery of the tax by an assessment on the recipient or by
deduction from future payments. No such regulations have been made.

An arrangement entered into with a non-governmental representative authority shall, for
tax purposes, be treated like any other double taxation agreement made with a foreign
Government. Accordingly, references to a “country” are deemed to include a reference
to a “territory” and references to a “government” are deemed to refer to an “authority of
a territory outside the State”.

826A Unilateral relief from double taxation

The section provides for unilateral relief from double taxation to be given in certain
circumstances set out in Schedule 24, where relief from double taxation is not available
under a tax treaty.

827 Application to corporation tax of arrangements made in relation to corporation
profits tax under old law

This section provides that any arrangements made under section 361 of the Income Tax Act
1967 (that section was the predecessor of section 826) or any earlier corresponding
provision in relation to corporation profits tax apply to corporation tax in the same way as
they were intended to apply to corporation profits tax and not as they apply in relation to
income tax. However, this is subject to any arrangements made after 31 March 1976 which
make other requirements. The section has no effect on Revenue’s right to disclose
information to authorised officers of territories with which double taxation arrangements
are in force under section 826(7) or of the procedures for claims, and appeals, relating to
credit for foreign tax under paragraph 12 of Schedule 24.

828 Capital gains tax: double taxation relief

Summary

This section gives the Government authority, on the same lines as for income tax, to enter
into arrangements with the governments of other territories to afford relief from double
taxation in respect of capital gains tax and provides the mechanism for giving relief. It also

5
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deals with foreign tax paid in a territory with which Ireland does not have a double taxation
treaty.

Details

Section 826 and Schedule 24 are adapted for the purposes of capital gains tax and, by
substituting in that section references to capital gains and capital gains tax, respectively, for
references to income and income tax, enables the Government to enter into the necessary
arrangements with the Governments of other countries for the avoidance of double taxation
of capital gains.

Where relief for capital gains tax borne in another territory may be due, that relief can be
set off only against capital gains tax chargeable in the State. If the capital gains tax suffered
abroad exceeds the Irish capital gains tax chargeable, the excess is not eligible for set off
against Irish tax on income.

The disclosure of information to the Revenue authorities of another territory is authorised
for the purposes of relief from double taxation of capital gains.

Foreign capital gains tax which cannot be taken into account for credit purposes under a
double taxation agreement is treated as an allowable deduction in computing chargeable
gains on the disposal of the asset in question.

829 Treatment for double taxation relief purposes of foreign tax incentive reliefs

Summary

This section provides that tax spared under foreign law is, where a double taxation
agreement between the territory concerned and Ireland so provide, to be treated as having
been payable. The concept known as “tax sparing” relates to the giving of a credit against
Irish tax or other double taxation relief in respect of foreign tax which has not actually been
paid because the tax concerned has been foregone by the country concerned because of a
relief from tax available in that country which is designed to promote industrial or other
development in that country.

Details

Any tax which would have been payable in the territory concerned but for a relief under the
law of that territory given with a view to promoting certain developments outside of the
State is treated for the purposes of giving double taxation relief as tax payable in the
territory if a double taxation agreement between that territory and Ireland so provides.

This treatment applies to any relief given with a view to promoting industrial, commercial,
scientific, educational or other development in a territory outside of the State.

The Revenue Commissioners are given a general power to make regulations for the
purpose of giving effect to the tax-sparing relief. No such regulations have been made.

CHAPTER 2
Miscellaneous

Overview

This Chapter contains the reliefs arising by virtue of the EU Parent/ Subsidiaries Directive
and certain other miscellaneous provisions concerning double taxation relief.

830 Relief to certain companies liable to foreign tax

6
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Summary

This section provides a measure of double taxation relief for companies which derive
dividends or interest, which have been subjected to “external tax”, from the investment in
foreign subsidiaries of profits which have been relieved from income tax, corporation
profits tax or corporation tax under the “export sales relief” or the “Shannon” provisions.
The relief is confined to interest and dividends arising in countries with which double
taxation agreements are not in force.

Details

“external tax” is tax payable in the country in which the company paying the tax is resident
and which tax equates with Irish income tax or corporation tax or both these taxes. The
country must be a country to which this section applies. Tax payable under the law of a
province, state or similar division of a country or tax levied by a municipality or local
authority cannot equate to Irish income or corporation tax.

This section applies to countries with which Ireland does not have a double taxation treaty.

Where a company (referred to as the “investing company”, that is, the Irish resident
company which has obtained “export sales relief” or “Shannon” relief or certain other
reliefs) pays corporation tax on some part of its income arising in a territory to which the
section applies and where the 3 conditions specified are fulfilled the Revenue
Commissioners may grant such relief as is just. The relief is not to exceed one-half of the
corporation tax which would otherwise be payable on the income or the amount of the
foreign tax on the income, whichever is the less.

The conditions which must be fulfilled are —

. the income must be a dividend or interest received from a subsidiary company (the
paying company) resident in the foreign territory (that is, a company not less than
one-half of the voting power in which is controlled directly or indirectly by the
company claiming the relief),

. the dividend or interest must be shown to have arisen from an investment by the
investing company in the paying company which was made out of profits in respect
of which the investing company has received export sales relief under Part XXV of
the Income Tax Act, 1967 and Part 1V of the Corporation Tax Act, 1976 (where the
export sales relief is at a rate less than 100%, only that lesser percentage of those
profits is to be taken into account in calculating the total “exports” profits which can
give rise to the qualifying investment) or out of profits which were disregarded under
the old Shannon provisions in the Finance (Miscellaneous Provisions) Act, 1958, Part
XXV of the Income Tax Act, 1976 or Part V of the Corporation Tax Act, 1976 (the
relief does not apply to Shannon relief under the Finance Act, 1980),

. the investing company must have paid tax on the income in the foreign territory.

External tax paid includes external tax paid directly and underlying external tax that is, tax
paid in the foreign territory by the paying company (the subsidiary) on its income and out
of which the dividend or interest is paid to the investing company (the parent).

The method in paragraph 8 of Schedule 24 of computing the “underlying” tax appropriate
to a dividend which is used in the general double taxation relief also applies to the
computation of “underlying” tax for the purposes of this section.

The relief only applies in the case of territories with which Ireland does not have a double
taxation agreement. There is an over-riding limitation on the relief which ensures double
taxation relief is not given under the section to the extent that the aggregate of the foreign
tax and the double taxation relief would exceed Irish corporation tax which would be
payable if all of the income had arisen in the State.
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For the purpose of computing the amount of the Irish tax below which the aggregate of the (5)(b)
Irish and foreign taxes may not be reduced, the amount of the foreign dividend to be
included in the computation is the gross amount of the dividend (before deduction of
withholding tax) increased by any underlying tax which the parent company is regarded

under subsection (4) as having paid.

Relief under the section is to be given as a credit against the corporation tax on the income (6)
referred to in subsection (3)(a).

A 6 year time limit applies to claims and an appeal procedure for matters in dispute applies. (7)

Example

An Irish parent company receives a distribution from a foreign subsidiary in which it has invested profits
in respect of which it (the parent company) had received “exports” relief, in an accounting period ending
31 December 2001.

€ €
Foreign subsidiary
Profits 100
Foreign corporate tax, say 30 30
Dividend declared 70
Withholding tax, say 14 14
Net dividend received by Irish parent 56 .
Total foreign tax 44
Normal Irish liability
Net dividend 56
Irish corporation tax 11.20
Irish liability if no allowance made for foreign tax
Profits 100
Irish corporation tax 20
The limits imposed on the relief by subsection (3)
are —
One-half of the normal Irish liability
i.e.x11.20= 5.60
Or the foreign tax, if less i.e. 44
The relief is, therefore, €5.60 and
the Irish liability is €11.20 — 5.60 = €5.60

There is a further limitation on the relief so that the Irish tax and the foreign tax together must not be less
than the Irish tax which would be payable on the gross foreign profits —

€
Reduced Irish liability 5.60
Foreign tax 44
Total tax suffered 49.60
Irish liability on gross profits 20

Therefore, no restriction is necessary and the Irish corporation tax on the dividend is —

€ €
Net dividend 56
Corporation tax 56 @ 20% =11.20
less relief 5.60
Net corporation tax payable 5.60

831 Implementation of Council Directive No. 90/435/EEC concerning the common
system of taxation applicable in the case of parent companies and subsidiaries of
different Member States

Summary

This section implemented EU Council Directive 90/435/EC as amended by EU Council

Directive 2003/123/EC on the common system of taxation applicable in the case of parent
8
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companies and their subsidiaries of different Member States (generally referred to as the
Parent/Subsidiaries Directive). Since 2012 EU Council Directive 2011/96 (as amended) has
replaced the implementing Directive as amended.

The Directives are concerned with relieving double taxation in the case of cross border
dividend flows within the EU from a subsidiary to its parent company. Generally, the
Directives seek to eliminate withholding tax and reduce double taxation of the profits out
of which the dividends are paid either by exempting the dividends from tax in the hands of
the parent company or allowing the parent company to reduce tax payable by it on the
dividends by foreign tax borne by the subsidiary on the distributed profits.

Where the flow of profits is from a “subsidiary” to a “parent company” owning 5 per cent
or more of the subsidiary’s share capital a number of reliefs, as set out below, apply to
distributions of profit in respect of the shareholding of 5 per cent or more.

. No withholding tax is to be deducted from the distributions by the subsidiary’s
country of residence.
. No withholding tax is to be deducted by the parent company’s country of residence.

. The parent company’s country of residence is either to —

- exempt the parent company from corporation tax (or its equivalent) on the
distributions from the subsidiary (the exemption method), or

- allow credit for the “underlying” corporation tax or equivalent foreign tax
suffered by the subsidiary on the profits out of which the distribution is made
(the credit method). This is the method applied by Ireland.

By bilateral agreement Member States are permitted to substitute a voting rights criterion
for the shareholding criterion for the determination of a parent-subsidiary relationship.
They may also, by bilateral agreement, add the condition that the shareholding or voting
rights relationship must be in existence for 2 years for a parent-subsidiary relationship to
exist. These options have been exercised by Ireland.

Details

Definitions

“bilateral agreement”: the Directive provides at Article 3.2 for derogations from the 5 per
cent shareholding requirement. These derogations are to be agreed bilaterally between
Member States. While they would probably be agreed within a double taxation convention
or by a protocol to such a convention the definition allows for any other form of
intergovernmental agreement.

“company” and “company of a Member State”: these two definitions are related. The
second definition’s sole function is to clarify the meaning of the phrase used in the
definition of “company” but not elsewhere in the section. Irish companies which come
within the scope of the Directive are set out in the Annex 1 to the Directive and are
companies incorporated or existing under Irish law, bodies registered under the Industrial
and Provident Societies Act, building societies incorporated under the Building Societies
Acts, trustee savings banks within the meaning of the Trustee Savings Bank Act 1989.

“distribution” is given a wide meaning to include all flows of profits, other than genuine
interest payments, between parent and subsidiary companies. The meaning of the term
“distribution” is determined by reference to the taxation laws of the country of residence of
the subsidiary.

“foreign tax” is a tax, other than an Irish tax, which is listed in the Directive as part of its
definition of “company of a Member State”. The Directive mentions substitute taxes and
these are also included in the definition of “foreign tax”.

9
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“parent company’: this is taken from Article 3.1(a) of the Directive. It encompasses both a
foreign subsidiary of an Irish parent company and an Irish subsidiary of a foreign parent
company.

This also provides for the possibility that either one or both of the derogations allowed by
Article 3.2 will be agreed between the Irish Government and the government of another
Member State. It does this by referring to a bilateral agreement —

. providing for an additional 2 year continuous relationship requirement for there to be
a parent-subsidiary relationship.

. providing for the 5 per cent shareholding requirement being replaced by a 5 per cent
voting rights requirement. Alternatively, a 2 year continuous 5 per cent voting rights
relationship may be required for there to be a parent-subsidiary relationship.

Where such provisions of a bilateral agreement exist they are to govern the application of
the definition of “parent company” to companies covered by the bilateral agreement.

“the Directive” means Council Directive No. 2011/96/EU of 30 November 2011%, as
amended.

Construction

The concept of one company being a subsidiary of another is explained by reference to the
term “parent company”. All references to “subsidiary” in the section are references to one
company’s (the subsidiary’s) status in relation to another. If a company would be a “parent
company” by reference to its interest in another company the other company is its
subsidiary.

In order to ensure that this section accurately reflects the terms of the “Parent company-
subsidiary” directive, words or expressions are in general given the same meaning as they
have in the Directive.

Relief

Credit for foreign tax on any distribution is to be set against Irish corporation tax on
distributions received.

The foreign tax to be credited is any withholding tax charged by a Member State pursuant
to a derogation duly given under Article 5 of the Directive.

Tax borne by lower tier subsidiaries can be offset against tax payable on a dividend
received by an Irish parent company from its direct subsidiary. The shareholding
requirement before such relief is available is that at each tier there must be a holding of at
least 5 per cent. It should be noted that Schedule 24 contains a similar provision generally
but two holding thresholds are involved. The first is a holding requirement at each tier. The
second is an overall holding requirement by the parent company in each lower tier
subsidiary. The minimum holding requirement in both cases is 5 per cent. However, as the
second holding requirement does not apply under the Directive, it is disapplied for the
purposes of section 831.

Distributions from foreign subsidiaries are exempt from the Irish withholding tax
administered by Irish paying agents of foreign dividends in the unlikely event that they
were received through an Irish paying agent.

In accordance with the Directive these reliefs do not apply to distributions on a winding up.
In addition, the distributions must be chargeable to Irish corporation tax. If they were not, it
would be inappropriate to give credit to the parent company for foreign tax.

The foreign tax credited under subsection (2)(a)(ii) or (2A) is the tax suffered by the

1 OJ No. L34529.12.2011, p8.
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subsidiary on the part of its profits out of which the distribution is made. The provisions of
Schedule 24 which set out rules for computing the foreign tax to be credited are adopted
for the purposes of implementing the Directive.

Because the criterion for parent-subsidiary treatment in most Irish double taxation treaties
differs from that set out in this section it could happen that an Irish parent company could
be entitled to have a tax credit in respect of a dividend paid to it by another Member State
while at the same time being allowed credit for foreign tax against its liability to Irish tax
on the dividend. The tax credit paid to the parent company by the other Member State
would be a refund of part of the corporation tax paid by the subsidiary on the profits out of
which the dividend is paid. The credit under this section is restricted by the amount of any
tax credit paid to the parent company by the other Member State.

A parent company is not entitled to claim credit for foreign tax if it would be entitled to a
credit for such tax under any other provision of the Irish tax code and double tax treaties.

Subsidiary treated as transparent entity

This concerns an unusual scenario where, say a company in one Member State (Member
State B) is a subsidiary of a company in another Member State (Member State A) but
Member State A regards the subsidiary as being transparent for tax purposes. In such
circumstances, Member State A would tax the parent company on its share of profits as
they arise (rather than waiting for a dividend to be received). If this situation arises, the
Directive allows Member State A to continue to tax the profits as they arise but requires it
to give credit to the parent company for an appropriate share of tax paid by the subsidiary
and lower tiers of subsidiaries. This scenario was covered by the Directive because some of
the companies covered by annex 1 are regarded as transparent in some Member States.

Where, by virtue of the legal characteristics of a subsidiary, the parent in Ireland is taxable
on its share of the subsidiary as they arise (i.e. effectively treated as a partner), credit is to
be allowed against the tax on these profits for an appropriate proportion of certain foreign
tax specified in paragraphs (a) and (b) to the extent that such credit is not already given
(for example, under a tax treaty). The foreign tax concerned is:

. any foreign tax borne by the subsidiary,

. tax borne by lower tiers of subsidiaries that is treated under paragraph 9B of
Schedule 24 as borne by the immediate subsidiary. (Schedule 24 makes such a
provision generally but subject to two holding thresholds, one at each tier and the
other an overall holding requirement by the parent in the ultimate subsidiary. The
overall holding requirement does not apply for the purposes of subsection (2A)).

The section applies without prejudice to double taxation agreements so that the reliefs
available under such agreements and the provisions in agreements for exchange of
information are unaffected by the section.

Dividend Withholding Tax

Dividend withholding tax (DWT) under Chapter 8A of Part 6 does not apply to a
distribution made by an Irish resident subsidiary company to its parent company resident in
another Member State. However, the subsidiary company is required to furnish to Revenue
details of the distribution in accordance with section 172K.

The non-application of DWT does not have effect, however, if the majority of the voting
rights in the parent company are controlled by persons who are resident outside of tax
treaty countries or EU Member States unless it can be shown that the parent company
exists for genuine commercial reasons and is not part of a tax avoidance scheme, including
a scheme to avoid DWT.

11
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Finance Act 2015 Amendment

Section 34 Finance Act 2015 introduced a new subsection (7) which has effect in respect of
distributions made or received on or after the passing of Finance Act 2015. Subsection 7
transposes Council Directive No. 2015/121/EU which amended the PSD to include a
common minimum anti-avoidance rule across EU States. This rule means that the benefits
of the section will not be granted to an arrangement or series of arrangements which has
been put in place for the main purpose or one of the main purposes of obtaining a tax
advantage that defeats the purpose of the Directive and is not genuine having regard to all
the facts and circumstances.

An arrangement shall be regarded as not genuine to the extent that it is not put in place for
valid commercial reasons which reflect economic reality.
An arrangement may comprise of more than one step.

831A Treatment of distributions to certain parent companies

Summary

This section provides benefits comparable to those in the 1990 EU Parent/Subsidiaries
Directive to companies resident in Switzerland.

The background to this is the agreement between the EU and Switzerland under which
Switzerland undertook to adopt equivalent measures to those in the EU Savings Directive.

Implementation of the Savings Directive was conditional on, amongst other things,
agreements being entered into with certain countries including Switzerland. An agreement
was concluded with Switzerland in 2004. One of the terms of the agreement with
Switzerland was that Swiss companies would be afforded the benefits of the 1990
Parent/Subsidiaries Directive.

Under the agreement with Switzerland, dividend payments of the type covered by the
Directive made by subsidiary companies in Ireland to their parent companies in
Switzerland are to be paid without deduction of tax. The conditions under which they are to
be paid without deduction of tax are set out in the section.

The principal conditions are:

. the recipient must be a company resident in Switzerland (and not resident outside the
EU or Switzerland under a tax treaty) or a Swiss branch of a company of another
Member State,

. the recipient must be subject to tax in Switzerland, and

. the company must be a type of company specified in the agreement with Switzerland.
The new rules apply from 1 July 2005.

Details

Definitions

“company” is defined as a company that is tax resident in Switzerland and that satisfies
both of the following conditions:

. it must be a type of company that is mentioned in the agreement between the EU and
Switzerland providing for measures equivalent to those in the EU Savings Directive.
. it must be subject to tax in Switzerland and not be exempt.

“parent company” is defined as a company which controls 25% of the voting power in
another company.

“tax” is defined in relation to Switzerland as any tax in Switzerland that corresponds to
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income tax or corporation tax in Ireland.

A company is regarded as a subsidiary of another company if the other company holds such
rights as are sufficient to enable it to be regarded as a parent company.

Non-application of Withholding tax

Dividend withholding tax under Chapter 8A of Part 6 does not apply to a distribution made
to a parent company resident in Switzerland by its subsidiary which is an Irish-resident
company.

The new section applies as respects distributions made on or after 1 July 2005, the date on
which the EU Savings Directive is scheduled to come into effect.

832 Provisions in relation to Convention for reciprocal avoidance of double taxation
in the State and the United Kingdom of income and capital gains

Summary

This section elaborates on the application in certain circumstances of the 1976 double
taxation agreement with the United Kingdom.

Details

“the Convention” is the 1976 double taxation agreement between Ireland and the United
Kingdom.

The application of the 1976 agreement is subject to the rules, set out in section 73, for the
computation of income arising in the United Kingdom for the purposes of assessment under
Case Il of Schedule D.

These provide that the remittance basis of assessment in respect of income from securities
and possessions abroad which may be claimed by individuals who are not domiciled or not
ordinarily resident in the State is not to apply to income arising in the United Kingdom. It
also provides that the tax in respect of income (other than income from stocks, shares or
rents) arising in the United Kingdom is to be computed on the same basis as if it had arisen
in the State.

In the case of United Kingdom friendly societies carrying on a life assurance business in
the State, the expenses of management to be taken into consideration for the purposes of
relief for such management expenses under section 707 are to be the expenses attributable
to contracts made on or after 6 April 1976.

In computing the income of such United Kingdom friendly societies to be charged to
corporation tax, income attributable to contracts of assurance effected before 6 April 1976
is not to be taken into account. Section 726 lays down the method of computing the
chargeable income of an overseas life assurance company by way of a formula which
determines the taxable portion of the income from the investments of the life assurance
fund. The taxable portion is the amount which bears the same proportion to the total
income from the investments as the average of the liabilities to policy holders whose
proposals were made through a branch in the State bears to the average of the liabilities to
all the policy holders. Liabilities on foot of Irish contracts of assurance made before 6 April
1976 are to be excluded in arriving at the average of the liabilities to policy holders whose
proposals were made through the Irish branch.

The provisions regarding such United Kingdom friendly societies are to be construed as
one with Part 26 which deals with the taxation of life assurance companies.

833 Convention with the United States of America

13

(1)(b)

)

1)
©)

(4)(a)

(4)(b)

(4)()



Notes for Guidance — Taxes Consolidation Act 1997 — Finance Act 2020 Edition - Part 35

This section was deleted by section 48 of, and Schedule 3 to, the Finance Act, 1998 with
effect from 1 January 1998 for corporation tax purposes and 6 April, 1998 for income tax
and capital gains tax purposes. The double taxation agreement made under section 826
with the United States of America — Double Taxation Relief (Taxes on Income and Capital
Gains) (United States of America) Order, 1997 (S.I. No. 477 of 1997) refers — is now in
force.

834 Relief in respect of ships documented under laws of United States of America

This section was deleted by section 48 of, and Schedule 3 to, the Finance Act, 1998 with
effect from 1 January 1998 for corporation tax purposes and 6 April, 1998 for income tax
and capital gains tax purposes. The double taxation agreement made under section 826
with the United States of America — Double Taxation Relief (Taxes on Income and Capital
Gains) (United States of America) Order, 1997 (S.l. No. 477 of 1997) refers — is now in
force.

835 Saver for arrangements made under section 362 of Income Tax Act, 1967

Section 362 of the Income Tax Act, 1967, a provision regarded as redundant was repealed
by the Finance Act, 1987, with a saver for sea and air transport double taxation agreements
already entered into under the section. Section 826 contains powers similar, but wider in
ambit, to those in section 362 of the Income Tax Act, 1967 in relation to the entering into
double taxation agreements by the Government. This section provides that despite the
repeal of section 362 of the Income Tax Act, 1967 arrangements entered into by Orders
made under that section continue to have the same force of law as if the 1987 repeal had
not been effected.
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