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Part 1 Introduction

1.1 What is the Knowledge Development Box?

The Knowledge Development Box (KDB) was introduced by Finance Act 2015 for companies
whose accounting periods commence on or after 1 January 2016. It is a regime for the
taxation,of income which arises from patents, copyrighted software and, in relation to
smalleg€ompanies, other intellectual property that is similar to an invention which could be
patented. iThe regime is only available to companies that carried out the research and
development (R&D), within the meaning of section 766 Taxes Consolidation Act 1997 (TCA
1997), which'led to the creation of the patent, copyrighted software or intellectual property
(IP).equivalentstora patentable invention.

A company which'qualifies for the regime will be entitled to a deduction equal to 50% of its
qualifying profits imcomputing theprofits of its specified trade. The profits arising from
patents, copyrighted software or [P.equivalent to a patentable invention are taxed at an
effective rate of 6.25%.

1.2 What these Guidanc€e Notes are about
The following Guidanee Notes set out how the®DB works. An explanation of the legislative
provisions is supplemented with worked examplesy
1.3 What law these Guidance Notés cover

The Irish legislation covered*hy'these Guidarce Notes is:

. Chapter 5 of Part 29 of the Taxes Conselidation Act 4997 (as amended by Finance Act
2015).
] The Knowledge Development Bex (Certification of Inventions) Act 2017

Regard should also be had to:

= OECD (2015), Countering Harmful Tax'Practices More* EffectivelygTaking into Account
Transparency and Substance, Action 552015 Final Report, OECD/G20 Base Erosion and
Profit Shifting Project, OECD Publishing.

1.4 Terminology

A reference in these Guidance Notes to a section of legislation is a reference to a section of
the TCA 1997, unless otherwise stated.
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Part2  The key definitions
A company that:

e carries on R&D (with certain geographic limitations — refer to paragraph (viii) of 2.3.1
below);

o where that R&D leads to a qualifying asset (refer to 2.1 below); and

e where that qualifying asset is exploited as part of a specified trade (refer to 2.2
below);

may be entitled to a deduction in calculating the taxable profits of its specified trade (see
Part 3 below).

Therelative size.of.the deduction is calculated with reference to the formula:

Qualifying Expenditure + Uplift Expenditure X Profits of the specified trade

Overall Expenditure

(see sections2.2 below far‘a-definitionsef each of the terms used in the formula).

2.1 Qualifying asset [S. 769G(1), 769H%& 769R]

A qualifying asset isla:

. Computer program (refer to 2.4.1)
] An invention protected by a qualifying patent (réfer to 2.1.2) or
= IP for small companies, (refer to 2.1:4)

that is the result of R&D. CertainsSupplementaty certificatés? and plant breeders rights® may
also be qualifying assets.

Any marketing related IP such as trademarks, brands, image rights,and other intellectual
property used to market goods or services,cannot'be a_qualifying asset.

2.1.1 Computer program [S. 769G(1), 769H]

In section 769G(1) the definition of intellectual.property, forthe purposes of the KDB,
includes:

(@) acomputer program, within the meaningiof the Copyright and Related Rights
Act 2000, but, where a computer programyis a derivative work or adaptation, the
portion of the computer program that represénts the defivative work or the
adaptation of the original work and the original werk shall'be'treated as two
separate computer programs,

2 supplementary protection certificate issued under Council Regulation (EC) No. 469/2009 of 6 May 20092 concerning protectionifor
medicinal products or any such certificate extended in accordance with Article 36 of Regulation (EC) 1901/2006 and any supplemeftary
protection certificate issued under Regulation (EC) No. 1610/96 of the European Parliament and of the Council of 23 July 1996 concerning
protection for plant protection products

3 Within the meaning of section 4 of the Plant Varieties (Proprietary Rights) Act 1980
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Section (2) Copyright and Related Rights Act 2000 defines a computer program as:

...a program which is original in that it is the author's own intellectual creation and
includes any design materials used for the preparation of the program

Note: The requirement that the invention is the result of R&D means that certain items
which are computer programs will not be qualifying assets.

Example 2:1 — Computer program as a qualifying asset

Gaming Ltd*has developed a new online game and a new platform for hosting online games.
Gaming Ltds intellectual property lawyers advise them that both products would
individually befrecognised as a computer program, within the meaning of the Copyright and
Related,Rights Act*2000.

The work on the development of the.new game did not qualify for the R&D tax credit as it
did not involve the resélution of scightific or technological uncertainty. Therefore, the new
game will not be a qualifying asset forthe KDB.

The developmeéntof the newgplatform was'the result of R&D, and the R&D tax credit was
available. It will'therefore be asqualifying assét. for the KDB.

Note:

While availing of the R&D.tax creditiis a useful check in determining whether or not the
qualifying asset is the result of R&D, itiis not necessary, to have claimed the credit in order
to be in a position to avail of the KDB.

Equally, R&D may have been carfried out in'such a way that.while the activities were R&D
activities, the costs did not meet'the conditions of the R&Dtax credit e.g. because of the

restriction on the amount of R&D that can be undertaken by.a"university (refer to section
4.3 below for more details).

Example 2.2 — Computer program involvingian adaptation

High Tech Ltd.’s US parent company developed.a'very successful piece of software. High
Tech Ltd has been undertaking R&D to resolve a'range of technological uncertainties
surrounding the use of this software and it has developed a new,product. High Tech Ltd
begins to licence this new software and wishes to avail.ef the KDB.

The new product is an adaptation of the original computerprogram.£{High Tech Ltd will be
able to recognise either: the adaptation (being the portion ofithe program that it developed)
as a qualifying asset or

° the entire computer program as a qualifying asset (refer te'2.1.3 for further guidance
on recognising a family of assets as a single qualifying asset).

Whether the adaptation is recognised in its own right, or whether the'original and.the
adaptation are recognised as a family of assets will impact on the amount of relief avadilable
under the KDB (refer to 2.3 below).
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2.1.2 Qualifying patent [s.769G(1)]
A qualifying patent is defined as:

(a) a patent granted following substantive examination for novelty and inventive
step, or

(b) a patent, other than a short term patent within the meaning of section 63 of
the Patents Act 1992, or an equivalent provision in another jurisdiction,
where—

(i) the Patents Office in the State, or equivalent Office elsewhere, has
caused a search to be undertaken in relation to the invention and a
search report (within the meaning of section 29 of the Patents Act
1992) prepared, and

(ii) either—
(" the patent was granted prior to 1 January 2016, or

(1) the patent'was granted on or after 1 January 2016 and before
1January 2017 and a patent agent, within the meaning of
section 106 of the*Patents Act 1992, certifies that in his or her
opiniofisuch a patent meets the patentability criteria, in that
the invention is susceptible of industrial application, new and
involves an‘inventive'step,

but this paragraph is subjectite section 7691(6)(a)(i)(VIl);

Patent systems can generally befsplit into registration systemis (e.g. the Irish system prior to
the passing of the Knowledge Development Box«(Certificatian«of Inventions) Act 2017%) and
systems which only grant patents follewing substantive examination for novelty and
inventive step (e.g. the European Patent Office system), The majority of claims under the
KDB, in the long term, are expected to be.in relation toincome arising from inventions
protected by patents granted following substantive examination for nevelty and inventive
step.

A provisional list of countries and authorities whose patents are granted following
substantive examination for novelty and inventive step is set outsingAppendix I. If a
company has a patent granted following a substantive . examinatiop*for novelty and
inventive step by an authority not listed in the Appendix‘as,having sueh‘examination, they
should be in a position to provide evidence of that examination if requested by Revenue.

While the patentability criteria of many of the authorities whe'carry out substantive
examination listed in Appendix | follow those set out in the European Patent €onvention
(EPC), others do not, and, it is not a requirement of the KDB that the invention patented
would be patentable if the EPC criteria were applied.

4 Part 6 of the KDB (Certification of Inventions) Act 2017 amended the Patents Act 1992
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Note: The requirement that the invention is the result of R&D means that certain items
which are patentable will not be qualifying assets.

A company may only claim KDB treatment in relation to a patent granted under a
registration system if a full search report has been carried out by the Intellectual Property
Office of Ireland?, or its equivalent in another jurisdiction, and:

i The patent was granted prior to 1 January 2016 or

ii.  The'patent was granted between 1 January 2016 and 31 December 2016 and a Patent
Agent (as defined in section 106 Patents Act 1992) certifies that the patent would still
haveeen granted had a substantive examination for novelty and inventive step been
carried out.

Revenue’s power'te consult with an expert (refer to Part 8 below) specifically covers seeking
expert.advice on‘whether or not a patent granted under a registration system would have
been granted had a'substantive €amination for novelty and inventive step been carried
out. That is,swe may efAgage an IP lawyer (be it a patent agent, or a patent attorney or
otherwise) to challenge'any.such opinion where we believe that opinion is not bona fide,
not based on'facts,or is unrteasenable.

Note: Even where ajpositive opinion from apatent agent is held, a claim under the KDB
cannot be made in relation to a,patent registered by a Patent Office that did not cause a
full search report to'be prepared.

Note: A claim under the KDB cannot'be made in relation to short term patents, petty-
patents or utility models.

5 Changed from the Patents Office by section 42(b) Copyright and Other Intellectual Property Law Provisions Act 2019.
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Example 2.3 — Patents

IP Ltd carries out R&D in Ireland. It has a number of inventions which are protected by

patents as follows:

lAvention A: patent registered in both the UK and Ireland in 2016, when Ireland
operated a registration system for patents, sales of products based on
Invention A made in the UK and Australia.

InventionB; patent registered in Spain; sales made in Spain.

Invention C: patent registered by the US; sales made worldwide.

Invention D: short term patent registered in Ireland and a search report was carried out
at the request of IP Ltd.

Invention E: patent registered in Ireland on 1 June 2016, a search report was carried

outiby the Intellectual Property Office of Ireland and a Patent Agent has
giver“her opinion'that the patent would have been granted, had a
substantive examination for novelty been carried out.

It also has Invention F whichwas protected by a patent registered in the UK but in respect of
which the patentihas expired.

While Invention'A isiprotectediby.a registered patent in Ireland, it is also protected by a
patent granted following substantive examination in the UK. Holding the Irish patent (which
was granted under thedrish registration system)falone would not qualify Invention A for the
KDB. As a UK patent isalsesin place thesinventionwill be a qualifying asset and all profits
which derive their value fromsthat invention will poténtially qualify for KDB treatment (refer
to Part 2).

Invention B is protected by a registered patent:,If a search'report was carried out by the
Spanish patent office and if it was'granted prior to'1 January2016 it will be a qualifying
asset. If a search report was carriedsout by the Spanish patentioffice where the patent was
granted between 1 January 2016 and 31 December 2016 and ifiP. Ltdrobtains an opinion
from a Patent Agent that the patent wodld have been granted had assubstantive
examination been carried out, then it will be a qualifying asset.

Invention C is protected by a patent granted'fellowing substantive examination. Itis
therefore a qualifying asset and the worldwide.incame earned from the exploitation of
Invention Cis eligible for KDB treatment.

Invention D is a short-term patent. Therefore, regardless of the factthat a full search report
has been carried out, it will not be a qualifying asset+far.the purposes o6f the KDB.

Invention E is an Irish patent. While it was granted under.a‘registration system, a full search
report was carried out by the Patents Office and a patent agent has provided the required
opinion. Therefore, it will be a qualifying asset for the purposesof the KDB,

Invention F is no longer protected by a patent. Therefore, IP Ltd would not now be_ able to
make an election to have KDB treatment applied to the income arising.from thisinvention.
However, as elections for KDB treatment are irrevocable (refer to 6.2)f IP Ltd had elected
for such treatment while the patent was still valid then the fact that the patent lapsesj or
expires, does not cause the invention to be removed from the KDB. However, if sales
proceeds of a product are being apportioned the fact that no valid patent is in force may.
affect this apportionment (refer to section 2.2.4 below).
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2.1.3 Family of products or assets [s.769H]

Where a company has a number of qualifying assets which are interlinked in their use by the
company such that any effort to apportion the cost of developing those assets or the
income associated with those assets would involve nothing more than an arbitrary
allocation, then the company should treat those assets as a single unit — as a family of
assets. The collective should be the smallest possible grouping of assets beyond which
arbitraryidecisions would be required.

Example 2.4 — Family of assets based on sales

TV Ltd manufactures and sells TVs. The TVs incorporate patented components and
camputer programs which are qualifying assets. It would not be possible for TV Ltd to
apportion the salesproceeds of each type of TV to each individual qualifying asset (e.g. each
qualifying patent'andieach computer program). TV Ltd can therefore group the qualifying
assets intosa family'ofiassets. It should. be noted that TV Ltd will have to apportion any sales
proceeds between marketing related IP.(e.g. brand name), other IP such as know-how, and
the qualifying assets.

Example 2.5 — Family.of assets based on R&D (pharma)

Pharma Ltd carries ottsextensive R&D in respectiofiwhich the R&D tax credit is available. In
trying to resolve a singlé seientific uncertainty it has,developed three separate and distinct
drugs. It would not be possible to apportion the expénditure between the three drugs other
than by applying an arbitrary apportionments, Pharma Ltd will therefore treat the three
drugs as a single family of asséts,

Example 2.6 — Family of assets based on'R&D (pharma)

Medical Device Ltd has, through R&D, developed a drug delivery system which can be used
to administer a range of products. The various,products.and the drug déelivery technology,
which has been patented, share a commonality of scientific and.engineering challenges as
they all treat related illnesses, using the same active.pharmadngredient. Medical Device Ltd
incurred R&D expenditure on the development of the drug delivery system as a whole
taking together all of the integrated parts and incremental improvements. It is not possible
to attribute costs to any single element of the drug delivery system used for each product
within the product range. Medical Device Ltd would be ableito group'these related products
as a family of assets for the purposes of claiming the KDB.
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Example 2.7 — Family of products based on R&D (IT)

SoftwareCo has, through R&D, developed a new cloud-based platform which has natively
integrated basic features. In addition, SoftwareCo has also developed additional features
which can be customised based on specific customer request. These were developed at the
same’time and as part of the same workstream, with individuals working on both
simultaneously. The platform and the additional features are based on a computer program
protected’by Copyright.

SoftwareCo'charges customers a set amount for the basic platform service and each add on
customised'feature is charged for separately through increased licence fees. While it is
paossible for SoftwareCo to determine how much income it receives from each additional
featurey it is not possible for SoftwareCo to determine how much it cost to develop each
additional customised feature assthese were developed as part of the overall platform.
Therefore, it is appropriate for SoftwareCo to treat the platform and the add-on features as
a family offassets.

Example 2.8 — Family.of assets’based on burdensome allocation of costs

Exp Ltd has carried out R&D activitiesywhich resulted in a number of qualifying assets. Exp
Ltd believes that it would'be very burdensome to-apportion the costs between the different
qualifying assets. It would'therefore liketto claim the KDB in relation to these assets as a
family of assets. However, this.is not pepmitted by the'legislation which sets out that a
family of assets may only be ¢laimed where it would be reasonable to conclude that it
would not be possible” to apportion the relevant costs betwéen the assets.

2.1.4 Third category of assets [s.769R]
Intellectual property for small® companies’is defined imrsection 769R(1) as:

...inventions that are certified by the Centroller of Patents, Designs,.and Trade Marks as
being novel, non-obvious and useful;

Inventions of small companies which share featuresiof patentsiive. they are non-obvious,
useful and novel, may be eligible for KDB tax relief,arovided theysare so certified by the
Controller of Patents, Designs and Trade Marks. Guidelines and the@application form to
apply for the KDB Certificate are available on the Inteéllectual PropertyQffice of Ireland’s
website’.

6 A company which has income arising from intellectual property of less than €7,500,000 in a 12 month accounting period, is & mémber of
a group with group turnover of less than €50,000,000 and the company is a micro, small or medium sized company within the meaning of
Annex to Commission Recommendation 2003/361/EC of 6 May 2003.

7 Guidelines and application process for the KDB Certificate are outlined on the Intellectual Property Office of Ireland website Guidanceion
applying for a KDB Certificate
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2.1.5 Location of IP

The location of the ownership of the IP is not a factor which impacts on the availability or
otherwise of relief under the KDB. It is recognised that group companies may wish all legal
ownership of IP to be centralised for IP protection purposes.

Example 2.9 — Location of ownership of IP developed by Irish company

IP Ltd (frém Example 2.3 — Patents) is a member of a group which has its head office in the
UK. The head office has staff who specialise in defending and protecting patents.
Therefore, the group has chosen to have legal ownership of all patents centralised in the UK
head.office company.

IP Ltdscarried out'they,R&D that led to the development of the patents and IP Ltd is entitled
to exploit the patents.#Therefore, IP Ltd is eligible to claim relief under the KDB.

Example 2.10 —Location of ownership of IR.developed by other group company

ZYX Ltd is the head of a group whose R&D hastbeen carried out in Israel and whose IP has
historically been heldrby ZYX Ltd,/an Israeli company. WVUT Ltd is the member of the group
based in Ireland. It has.carried out’R&D and developed products which are sold as a bundle
with products based onsthe Israeli IPf Both the Israeli and Irish IP are qualifying assets.
WVUT Ltd pays ZYX an anpual royalty ferthe ability to'sell products based on its IP.

If WVUT is unable to split the sales proceeds between products based on its IP and products
based on the licensed IP, then it,should treat.them as a family of assets. The amount paid to
ZYX will then be an acquisition costdncluded in the denominator of the fraction.
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2.2 Profits from exploiting the qualifying asset

2.2.1 Qualifying profits[s.7691(1)]

For each qualifying asset, the ‘qualifying profits’ must be calculated by applying the
follewing formula:

Qualifying Expenditure + Uplift Expenditure X Profits of the specified trade

Overall Expenditure

2.2.2 Specified trade [s.769G(3)]
Thespecified trade is the part of a company’s trade that involves:

(). the managing, developing, maintaining, protecting, enhancing or exploiting of
intellectual.property,

(i) _the researching, planning, processing, experimenting, testing, devising,
developing opother similaractivity leading to an invention or creation of
intellectual property, or

(iii) the sale.of goods aorthe supply ofiservices that derive part of their value from
activitiessdescribed‘in subparagraphsi(i) and (ii), where those activities were
carried on by'the ... company

2.2.3 Profits of the specified trade [5,72691(4)]

The modified nexus formula; in"section 7691(1), which ealculates the qualifying profits for
each qualifying asset, applies a fraction to thefprofit of the specified trade relevant to the
gualifying asset’. Revenue accept'that companiesimay chooseibetween applying the
formula to the profits of the specified trade as caletilated individually for each qualifying
asset or to the profits of the specified trade (being@liqualifying.assets together) calculated
as a whole and then apportioned betweén the qualifying assets ofi asjust and reasonable
basis. Companies may therefore choose which methodito.apply. Thisis.in recognition that
where a company has many qualifying assets it might not bepossible ta‘calculate the profit
for each asset other than by way of arbitrary allecations of €xpenses.

It should be noted for clarity that where the company,does not. make any claim to KDB relief
in respect of any qualifying asset, the company is not deemed tothavé a separate specified
trade.
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Example 2.11 — Profits of the specified trade: actual

Asset 1 Asset 2 Total
Overall income 7,000,000 2,000,000 9,000,000
Qualifying expenditure (QE) 900,000 100,000 1,000,000
Uplift expenditure (UE) 170,000 30,000 200,000
Overall'expenditure (OE) 1,500,000 900,000 2,400,000
Profit of the Specified trade(s) (QA) 4,000,000 1,000,000 5,000,000

Calculate the qualifying profit for each asset separately

Quialifying profit ((QE+UE)/OE) x QA 2,853,333 144,444 2,997,778

Example 2.12=Profits of theispecified trade: apportioned

Using the sameitwo assets as in_the previous example but where the company was unable
to calculate the profits on a per, asset basis.“The,profits of the specified trade are therefore
calculated in totality, rather than onsa per asset'basis and must be apportioned between the
qualifying assets. The'apportionmentmust be on asjust and reasonable basis, and in this
example the profits are being apportioned between'the two assets in proportion to the
overall income arising fromgeach qualifyingasset. Thes€aleulation would be:

Asset 1 Asset 2 Total
Overall income 7,000,000 2,000,000 9,000,000
Portion of 5,000,000 QA profit per asset,s3,888,889 1,111,114 5,000,000

Calculate the qualifying profit for eachasset separately

Asset 1 Asset.2 Total
QE 900,000 100,000 1,000,000
UE 170,000 30,000 200,000
OE 1,500,000 900,000 2,400,000
QA (apportioned based on Ol) 3,888,889 1,111,111 5,000,000
Qualifying profit ((QE+UE)/OE) x QA 2,774,074 160,494 © #24934,568

While a company can choose whether to calculate the profitfrem the specified trade on a
per asset basis or calculate it for all assets and then apportion it between theé assets, this
choice must be applied consistently year on year.

The profits of the specified trade (whether it is individually or cumulatively arrivedgat) must
be calculated as overall income from the qualifying assets (refer to séction 2.2.4 below) less:

= expenses incurred in earning that income, and
. any relevant capital allowances claimed in relation to assets used for the purposesfof
the trade.
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Note: The profits of the specified trade are calculated as overall income less the expenses
an independent company would incur in earning that income. It is not overall income less
qualifying expenditure.

The apportionment of the expenses and capital allowances between the company’s ‘normal’
trade and its specified trade must be done in a just and reasonable way. It must also be
done in such a way that the expenses of the specified trade are the expenses that an
indépendent company would incur in earning the same income from the qualifying assets.
Any apportionment methodology must be applied consistently year on year, unless there
has beeh a'significant change in the conduct of the company’s trade or business.

The allocation’of costs to different activities and the allocation of profits to qualifying assets
of'the companysare explored through examples below. In addition, it should be
remembered that a family of assets can be treated as a single qualifying asset where certain
conditions are mets(see earlier guidance at 2.1.3).

Example 2.13_— Calculatingthe profitsifrom a qualifying asset (Example 2.4 continued)

TV Ltd sells TVs and treats qualifying assets exploited in a range of TVs as a family of assets
(i.e. a single qualifying asset) far KDB purposess:

In estimating the taxableprofits atteibutable te these qualifying assets, the company can
identify from its management accounts the sales.revenues and cost of sales attributable to
the TVs which are included. in its finanéiakstatements for the period.

Other sales, general and administration and.finance costsiincurred by the company in
conducting its activities for the period can'be‘attributed onfa reasonable basis (see Example
2.14 below) to earning the overallprofits from.the, TVs which:reflect this family of assets.
Similarly, tax adjustments to the aécounting measure of the'everall trade’s profits can
likewise be allocated to profits from thegroducts that reflect theffamily of assets e.g. to
substitute accounting depreciation with eapital allowances for thesgproduction plant and
equipment used to manufacture the TVs:

Where expenses or allowances have to be apportioned thatapportionment should be done
on a just and reasonable basis. The estimate of profit attributable to the qualifying asset (or
cumulatively for the specified trade) should be dehe so that theyprofit arising from the
qualifying asset is the profit that would arise if it hadWeen exploited.by a completely
independent company.

However, it should be noted that these profits from salelof the TVs reflect the company’s
exploitation of:

° both patented components and qualifying computer programs (somejof which may be
qualifying assets and some of which may not);

° know-how;

. return on manufacturing activities; and

o marketing IP (e.g. brand or trademarks).

How the profits are split between those relevant to qualifying assets and to other aspects,of
TV’s trade are covered in Example 2.17 below.
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Example 2.14 — Just and reasonable basis in apportioning expenses

Widget Co, manufactures and sells one patented product. It has 100 employees, 20 of
whom are dedicated R&D staff, 60 of whom are dedicated to manufacturing and 20 of
whom are dedicated to sales, marketing, finance and administrative activity. It also
contifiues to manufacture other items in respect of which no patents exist.

Widget'Co.needs to consider how to calculate the expenses it incurred in earning the
incomesfrom its patented products. It starts with reviewing its management accounting
information:

. As manufacturing costs (which include an allocation of energy costs, Plant &Machinery
usage, and'manufacturing staff) are incurred across the patented and non-patented
products whiehiare broadly similar in nature, Widget Co’s management accounting
system allocates'these production costs on a pro rata basis based on the number of
widgets produced.sThe compahy.adopts this approach and allocates production costs
and production related capital allowances on plant and machinery and industrial
buildingsson.a similarbasis.

° There wefe no product specific advertising campaigns, so the company decides to
allocate marketing and branding costs om'a turnover basis to the patented and non-
patented productss

° Financial expensesfsuch as interest expense are allocated in proportion to costs
incurred

. The costs of the central finance, HR; ahd administration teams which support the R&D
department, the marketing department, and the manufacturing department are
allocated using headcount asfan allocation'key e.g. hew.many people are involved in
producing the patented product as a percéntage of total'employees.

. The premises rental costs can béapportioned'to the patentéd product either based on
a square footage allocation key eigshow much ofithe site is taken up by the
manufacturing department or usingithe same headeount allocation key as that used
for other overhead costs. The companyfis.aware that efce it cheoses a method of
apportionment then that method must'beapplied cansistently, unless there is a
change in its business.

. The current year R&D costs should not be allgeated to the patented product on the
basis that they relate to future products.

Allocation keys may change from time to time where thesinderlyingfacts and circumstances
change. For example, if additional products were produced which consumed very different
production resources then it may no longer be appropriate tosallocate thegproduction cost
based on a widget unit basis.
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2.2.4 Overall income from the qualifying asset [s.769G(1)]
Overall income from the qualifying asset means:
...the following amounts arising in respect of an accounting period—
(a) anyroyalty or other sums in respect of the use of that qualifying asset,

(b)  where the sales price of a product or service, excluding both duty due or payable
and.any amount of value-added tax charged in the sales price, includes an amount
whieh'is attributable to a qualifying asset, such portion of the income from those sales
as, on ajust and reasonable basis, is attributable to the value of the qualifying asset,

(c) 1@any amount for the grant of a licence to exploit that qualifying asset, and

(d) any amount of insurance, damages or compensation in relation to the qualifying
dsset,

where that ameaunt is taken intesaccount in computing, for the purposes of
assessment to corporation tax, the profits of a trade, and overall income from
qualifying.assets shall‘be construedsaccordingly;

Thus, any amount'which a company earns'from exploiting a qualifying asset which is
correctly taxed under. Case | will be the overallincome from the qualifying asset. Where the
company sells a produet, which"has embedded royalties (which for the purposes of this
guidance note includes’both actual embedded royalties and any amounts attributable to the
sale of copyrighted materials) relatingté a qualifying asset then only the portion of the sales
price which relates to those.embeddedroyalties willform part of the overall income from
the qualifying asset.

Example 2.15 — Embedded royaltiés.and openssource software

Open Source Ltd engaged in R&D to"develop a piecerof software, which its IP lawyers have
confirmed is a computer program. In kéeping with'its ethos, Open_Source Ltd releases its

software as open source code. A numbeér of other developers bring'out enhancements to
the code, also in an open source format.

Any product which Open Source Ltd sells which.relies on itsscomputer program may be
eligible for KDB treatment. However, if Open Source Ltd inecorporates any of the updates
developed by others, then it will have to ensure that,it apportionssits income between its
computer program which was the result of R&D by it, and the codesthat was developed by
others.

It may not be possible for Open Source Ltd to split the salés proceeds between the two
pieces of IP and therefore it may have to treat them as a family of assets. jJAssa family of
assets any amount incurred on acquiring permission to use thé enhancements would be an
acquisition cost. If the enhancements that Open Source Ltd are using are open.source, Nil
acquisition costs are likely to be incurred.
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Example 2.16 — Embedded royalties and software as a service

Companies can use different business models to exploit the same type of qualifying assets.
The different means used to exploit the asset can mean that different approaches are
required to identify the income attributable to the asset. If there are identical assets with
identical users and functionality, where a robust transfer pricing approach is used, then the
resulting estimate of income attributable to the asset should be same, whichever
methodology is adopted.

Take two gompanies operating in the FinTech sector. Both companies develop qualifying
assets whichrare computer programs which provide new algorithms which enhance the
secunity and reduce the risk of fraud/non-permitted user access to secure payment systems.
The'enhanced seeurity functionality which is offered by the company’s programs is of
interest to various'businesses which are dependent on providing secure payment services to
their clients.

One company.decides toréxploit its computer program by licensing the program to financial
institutions which.use it while providingssecure payment services to their clients. The
starting point far identifying thesgprofits attributable to this qualifying asset is the licencing
income of the company. Having considered"whether the licencing income also reflects
income attributable'to'itssbrand or,ether marketing-related IP (which profit should be
excluded from the income attributable to the computer program itself), the company must
allocate expenses to the licensing income.based on-a just and reasonable basis. This is likely
to include any licencing costs the company has itself incurred in relation to the computer
program as well as general and administratien overheads and ‘sales’ costs related to the
licence revenues it has earned from its customers.

The second company decides to use.its computer program to build a highly secure platform
for payment services which it operates itself. It provides secure;payment processing services
to its customers which pay transaction’feé€s,to the company based‘on,the volume of
payments processed by the company on their behalf. Inithis scenariejthe company might
explore different transfer pricing approaches to€stimatingthe arm’s’fength profit that it
would have earned from the computer program.had it dealt'with an independent company
on an arm’s length basis — a ‘notional royalty’. This'approach canbe a practical alternative
when the company’s business and financial record$ would requiré-arbitrary allocations in
order to isolate the overall net income derived from the‘qualifying@asset(s).

If it can establish a third-party comparable royalty or licencing fee undemOECD transfer
pricing principles, it could use this ‘notional royalty’ return a$the estimate of its income
attributable to its use of the computer program (as this ‘notiehalroyalty’ @pproach ignores
other non-qualifying IP and other costs incurred that contribute to the company’s overall
profit from its payment platform). This is similar to the analysis thatithe first company
adopts except that the ‘notional royalty return’ which is benchmarkediunder transfer pricing
principles can more readily exclude any brand or marketing related return.

The company may conclude that it cannot find third party data which provides it with
reasonable comparators to estimate a notional royalty in connection with the qualifying
asset. However, it may be in a position to estimate returns related to routine processing
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activities and marketing related IP using third-party comparables. With this information, the
company might alternatively adopt a residual profit approach (following OECD-compliant
transfer pricing principles) by firstly estimating the tax adjusted profit attributable to its use
of its payment platform and then, deducting from the overall profits, those profits
attributable to marketing-related IP, routine returns on transaction processing activity,
routine returns on sales and general administrative activities and the use of other assets
deployed by it in the provision of its services. Such deductions can be computed on a
transfempricing basis. This residual profit methodology leaves a residual profit which is
considered.to be the income earned by the company and attributable to the underlying
computefr program.

Example 2.17 “Embedded royalties (Example 2.4 continued)

TV Ltd'sells TVs andstreats patented components and computer programs used in its sales of
TVs as'a family of assets (i.e. a singlesqualifying asset) for KDB purposes.

In Example2.13, using its financial statément and management accounting information, the
company has‘identified theitaxable profits.attributable generally to these products. That
example noted that those profits reflected not just a return on the qualifying assets but also
a return on marketing.lP and manufacturing returns. In order to claim relief under the KDB
the company must splititsyprofits between thosemassociated with the qualifying assets and
those associated with qther aspects of its trade.

The company determinesithat.the most straightforward means of identifying the profits
attributable to the patents and'computer programs whi€h have been used in producing the
TVs is to adopt a residual profits approach using a transfergpricing analysis. Under this
methodology, the company estimates and ‘stripsiout’ the profits attributable to the
manufacturing production activity; sales and marketing; finance'eosts; and administrative
activities (on the assumption that these/activities were carried @ut'by.an independent party
acting at arm’s length). This leaves the company with afiiestimatefofithe residual profit
earned by it and attributable to the qualifying assets, being the patented components and
computer programs.
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Example 2.18 — Embedded royalties in manufactured goods

The following are examples of companies in the manufacturing sector which have, through
R&D, developed patented technologies which enable them to create markets for their
product.

[llustrative examples include:

a) Atompany operating in the forestry sector which can manufacture strips of veneer that
are distinguishably thinner than its competitors. This property of the veneer allows it to
be used.ih'new ways and creates a new customer market and alternative uses for the
veneer.

b)* Alcompany inthe food and drinks sector patents manufacturing equipment which allows
itfto'process foediproduct for the consumer market and meet the ingredient
composition requirements, consistency of appearance, size and weight and achieve an
extended.shelf lifefforthe product.at volumes not achieved by its competitors. Itisin a
positiongto,sell the préduct to newsand wider consumer markets which provides it with a
competitiveradvantageyand'it wins'sales'in new markets not available to its competitors.

c) A company manufacturing medical device,components develops a patented moulding
technology that allows it toymanufacture parts that are consistently measured to
specifications when eoempared tovits competiters which have greater variations in
measurements. This,new technolegy results’inithe company winning greater market
share to supply components to a number of independent device companies.

d) A company in the food and.drinks sector developss@ patented production process which
allows it to use by-product from its otherproducts to create a new ingredient which it
incorporates into food and drink products and createsiasfiew consumer market for its
products.

For an amount to be treated as ‘overallin€eme from thie,qualifying asset’ a company must
look at the individual sales price of a unit'of,a productor’service and.determine if any
portion of that sales price is attributable to an underlying qualifying asset. Therefore, in
each of these examples, if the company can chatge a premiumsfor its proeduct because of the
advancement, then KDB treatment will be available'in respectiofithat premium. In relation
to a particularly price sensitive product, the company. may not bg"able to charge a higher
price, but it may be able to show that a portion of its sales price isattributable to a
qualifying asset and this may be evidenced through increased market’share vis a vis
competitors’ less innovative products.

If, however, the new technology simply reduces the cost of manufacturingthe product, then
KDB treatment will not be available.
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Example 2.19 — Embedded royalties — apportionment of sales price

A company operating in the medical devices sector manufactures and sells devices which
areé qualifying assets protected by patent together with related pharmaceutical consumables
which it did not develop. The product is sold for a single price which includes the device and
constimable drugs. Some of the constituent ingredients of the consumables are
manufaetured by it and some are purchased from third parties.

Based on its management accounting information, the company has identified costs related
to its R&D:which are excluded from costs allocated to the production and sale of the devices
and related"eonsumables. Also using its management accounting systems:

e “the company’can identify the costs incurred and attributable to the consumables
plrchased by‘itsfrem third parties

¢ based.on third-party,comparables;it can estimate a manufacturing margin attributable
to the production €osts of the cansumables and the devices manufactured by it

e the company can identify sales andsmarketing costs and can identify a distribution
margin to'those costs based on salessand'distribution margins retained by third-party
distributorsfor equivalent devices.

e the company manufacturesihe consumahles,and devices in a single manufacturing
location. Given the'single price attributable-to.the combined products, the company
decides not to use'turnover as itsiasis for allegating between consumables and devices
its remaining generalland administrative overheads.(non-sales and non-manufacturing
related). Instead, it uses product unit,costs as the alloeation factor to attribute these
costs to the profits estimated from consumables and devices

At this point, the company has identified a profit attributablerto its patented devices which
is net of direct and general overhéad.costs allocated on a reasonable basis and after
deducting margins attributable to manufacturing andssales/magketing activity which it
would have incurred had it purchased theSe services from independent parties.

It then remains for the company to considerif.the adjusted profit which'is attributable to
the patented devices reflects a return for other marketingirelated IP. Where it does, this
return is deducted from the remaining profits tolleave a residtial profit attributable to the
devices.

Note: The appropriate allocation factor for each cost will vary between sectors, and
indeed may vary between companies. The appropriatefallocation factor must be
determined by each company as one which provides a reasonable nexus with the costs
incurred. Where the management accountant, financial controller or an appropriate
director with appropriate knowledge of the company documents the reasen‘for choosing
the allocation factor and that choice is bona fide, based on facts.and not unreasonable,
then Revenue will accept that allocation factor for the purposes of the KDB.
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Example 2.20 — Embedded royalties — micro companies

Alice owns and runs a micro company which has carried out R&D, patented the result and
developed a new product to exploit its qualifying asset. Alice has registered a number of
trademarks as she hopes that the company will grow and be more successful in the future.

Aliee, fram discussions with her customers, believes that the company’s name is not well
knownsandsnor are any of its trademarks: the product is selling on its own merits. It would
therefore be reasonable, given the facts of Alice’s case, not to apportion any of the sales
price to marketing related IP.

As'a,micro business owner, Alice cannot afford to have her patent valued professional by a
valuations expert and a royalty rate calculated. She understands that many small third-
party*businessessimilarly cannot afford a valuation and that a royalty rate up to 10% is
therefore.not uncommen in third-pasty transactions between smaller companies. While she
believes that.the actual percentage®f.her product’s sales price which is attributable to her
patent should.be highersbased on a cest benefit analysis she treats 10% of the gross sales
price of the product as overallincome fromia qualifying asset.

Note: Unless there'is’evidence to the contrary;sRevenue will accept a notional royalty rate
of up to 10% for key.IP used by micre and small®sized companies. Evidence to the
contrary may include‘the‘existence of substantiallyssimilar products where brand is the
main differentiator, or where the link'between the 1P:and the product may not be
adequately evidenced.

Example 2.21 — IP not sufficiently linked to produect

Tom undertook R&D which resulted insaggqualifying patent. His patent is a refinement to a
component which is freely available.

He sells two products which use the refinedicomponent.” The qualifyingipatent is integral to
one of the products, while the second product.would operate just as well and sell for the
same sales price if the unrefined and freely available component was used. Therefore, none
of the sales price of the second product is attributable to the refinement so none of the
sales price will be overall income from a qualifying'asset.

Tom may therefore claim KDB treatment in respect eflan embedded rayalty in respect of the
first product, but not in respect of the second.

8 For the purposes of this paragraph, a company is a micro or small sized company if it has fewer than 50 employees, and whose annuyal
turnover and/ or annual balance sheet total does not exceed €10million. Where a company is a member of a group, then this paragraph
only applies where the threshold amounts are met by the group as a whole.
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Example 2.22 — Family of assets for pharmaceutical

Pharma Co has, through R&D, developed a patented drug spray coating which it applies to
drugs produced in tablet form. The active ingredients in the drugs are protected by both
acquired patents and self-developed patents. The IP related to the non-active ingredient mix
in‘the tablet is protected by secrecy (a trade secret). The company has developed
considerable production know-how in the manufacture and application of the spray coating
technolegy to the tablets produced. The company has also heavily invested in its brand and
reputatienfor product excellence which it has used to exploit and increase sales in
developing.markets where local generic manufacturers have suffered reputational damage
in their offering of competitor drugs.

The'company’s sales from its patented drug reflects a return which includes patents which
arose.from its own R&D but also incorporates a return from the exploitation by it of trade
secrets, manufactusingsknow how and brand related marketing-IP. Depending on the
product, the.company.may be able te'establish reasonable comparators which enable it to
adopt a transfer pricingiapproach byipricing a ‘notional royalty’ as the estimate of its return
attributable solely to the patented drug technologies.

The pharmaceutical sector is one sector where third-party comparables may be available in
relation to compahies.which contract with third'parties to manufacture equivalent product.
Data available from'suchsthird-party*practices ' may,provide the company with reasonable
assurance that it can estimate its income attributalble to the patent by estimating ‘notional
royalties’ using third-party'*comparabless“Notionalrayalties’ from the use of these types of
inventions protected by patentsimay have comparatars since this type of IP, rather than
trade secrets and know-how,is often cross-licensed amongst independent pharmaceutical
companies.

In the absence of the use of suchidata, the company.may be"ablé;to adopt a residual profits
approach. Using this approach, and having firstly established the'tax adjusted profits
attributable to its manufacture and sale@fthis family ofiassets, the eempany ‘strips out’ its
estimate of profit relating to manufacturingiactivity (which,incorporates. its return on its
trade secrets and production know-how), its distribution agtivities and_ brand and
marketing-related IP to leave a residual returngwhich is attributable to the underlying
patented drug and related technologies.

2.3 Cost of developing the qualifying asset

The nexus approach involves creating a link between the R&D expendittite incurred by a
company and the income arising to that company as a result of that R&D expenditure. The
premise of this nexus approach is that R&D expenditure incufred’by a company is a proxy
for real and substantial activity carried on by that company.

The modified nexus approach recognises the way companies conductitheir businéss and
that acquiring IP and outsourcing to related parties is a part of international business., It
therefore allows for an amount of uplift expenditure (refer to 2.3.2 below) calculatedias the
lower of 30% of a company’s qualifying R&D expenditure on an asset or the total of related
party outsourcing costs plus acquisition costs to be included in the numerator of the KDB
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fraction (refer to 2.2 above). It is therefore necessary to define the various aspects of the
cost of developing the qualifying asset.

2.3.1 Qualifying expenditure on the qualifying asset [s.769G(2)]

Qualifying expenditure is expenditure on R&D which leads to the creation, development of
improvement of a qualifying asset. In most cases the R&D will lead to the creation of a new
qualifying asset. However, there are occasions when the qualifying asset already exists but
that there continues to exist substantial scientific uncertainty which must be resolved
through/R&D.

Example 2.23 % R&D on the development of an asset (bio-pharma)

Bio-Rharma Corfcarried out R&D leading to the registration of a US Patent for a new drug.
Thesefficacy of that drug is uncertain until Phase Il clinical trials are undertaken. Therefore,
any cestsirelating toithose Phase il trials which constitute R&D and are related to the
develgpment of the patent and netany other know-how or secret process regarding the
manufactufe of the drug, will constitute.qualifying expenditure on the development of the
gualifying assét?

Qualifying expenditure is defined‘in section 769G(2) and that definition is very similar to the
definition of ‘expenditure on research and development’ used in relation to the R&D tax
credit in section 766(1)(ajand the definition of ‘relevant expenditure’ in section 766A(1)(a).
Details of the type of éxpénditure that'qualify forthe R&D tax credit are available in the
R&D tax credit guidance nete®. The key differences between the two definitions are:

i. Unsuccessful R&D. The R&D tax credit,is available'in relation to unsuccessful R&D
whereas the KDB requires that the R&D activities haye resulted in a qualifying asset
which has been commercially'exploited. ,Unsuccessful.R&D which ultimately leads to
the development of a qualifying asset willform part ofiqualifying expenditure.

Example 2.24 — Unsuccessful R&D'and the KDB

PharmaCo is developing a new drug forthertreatmentsof a skindisorder. The
development of the new drug has been‘ongoing for several years and PharmaCo has
had a number of failed attempts during the developmenticycle. However, each failed
attempt has led to PharmaCo advancing its scientific knowledge and will contribute to
the success of the final product. As the expenditure incurred.by PharmaCo on the
failed R&D efforts is expenditure on activities thatwill ultimatelylead to the
development of a patented product, all the costs incurred can bé considered as
“qualifying expenditure” for the purposes of the KDB:

ii. Capitalised R&D. Amounts may qualify for the R&D tax creditiwhere they-are
capitalised as part of an intangible asset while for the KDB thesdefinition is'less
prescriptive and amounts which are capitalised as part of an asset, whethertangible

9 Available at Research and Development Tax Credit Guidelines
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Vi.

Vii.

or intangible (refer to paragraph iii below), may qualify, once they meet the other
conditions.

Example 2.25 — Amounts capitalised as part of a tangible asset (continuation of
Example 2.18)

In the examples set out in Example 2.18, once the patented equipment is put into use,
the'development cost of the patented technology has been capitalised in the cost of
its.tangible production equipment on its balance sheet. If the companies in those
examples can identify overall income from the qualifying asset, then the cost of
developing those patents can be treated as qualifying R&D expenditure on the patent.

Amounts ongwhich allowancesiare available under section 291A are generally
speeifically excluded from qualifying for the R&D tax credit (section 766(1)(a)
paragraph (ii) ofthe definition"ofsexpenditure on research and development). Those
amountssmay be included in qualifying expenditure for the KDB if they were acquired
other than from a greupsmember,-either directly or indirectly. However, it is expected
in most cases that amounis to which seetion 291A apply will be treated as ‘acquisition
costs’ (referto.2.3.3 below) and therefaoresspecifically not part of the qualifying
expenditure for the"KDB.

Charges. The R&D tax credit allowsiexpenditureitosinclude an expense which is
treated as a charge to which Part 8 applies (paragraph (i)(Il) of the definition of
expenditure on research and.development in section-766(1)(a)). For example, this
might include patent royalties'paid by the.company. The KDB specifically does not
include any amounts to which™Part 8 applies. Both the R&D.tax credit (section
766(1A)) and the KDB (section 769G(2)(b)(ii}) specifically exclude interest of whatever
kind.

Acquisition costs. Any amount of expenditure which falls within the definition of
“acquisition costs” (refer to 2.3.3 below) is §pecifically excluded from the definition of
qualifying expenditure. Whether or not an expénse is an acquisition cost is not
relevant to the R&D tax credit.

Buildings. Expenditure on buildings may be eligible for sélief under the.R&D tax credit
regime (section 766A) but is not eligible as qualifying expenditure for KDB purposes.
Expenditure on plant and machinery in use for R&D purposesimay form part of
qualifying expenditure for KDB purposes (section 769G(2)(a)(ii))"and be eligible for
relief under the R&D tax credit (paragraph (ii) of the definitionof expenditureion
research and development in section 766(1)(a)).

Outsourcing. The KDB provides that where a company outsources its R&D to a non-
group company, wherever the location of that R&D activity, then that amount is
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viii.

deemed to be incurred in such a way as to form part of the qualifying expenditure
(section 769G(2)(a)).

However, where a company outsources its R&D to a group member then that amount
is specifically excluded from being a qualifying cost for the KDB (subparagraphs (iii) to
(v) of section 769G(2)(b)).

If the company outsources its R&D to a third party but the relationship is managed by
a.group member, then the R&D spend will still form part of the qualifying expenditure
fowKDB purposes, once it cannot be taken into account as an expense, capital
expenditure or otherwise relieved for tax purposes in a territory other than Ireland.

Any amqunt; paid to the group member (e.g. an administration fee) will be excluded
(section 769G(2)(b)(v)). The R&D tax credit includes a specific exclusion for any
amounts paidto another person to carry out R&D activities unless certain conditions
aresmet (subparagraphs (vii)lamd¥(viii) of section 766(1)(b)).

Example 2.26 —Mergerand Acquisition activity and third-party / group outsourcing

Generic Ltd carried out R&D in Ireland leading to a number of patents that it
exploited. Generic Ltd engaged Scienceiltd, a local independent company, to carry on
aspects of its R&Dion.its behalf:

Generic Ltd is a member of a glebal. pharmaceutical group which decides to acquire
Science Ltd. To determine whether or not the payments to Science Ltd are third-party
outsourcing or group outsourcing, it is"hecessary to look at the relationship between
the two companies at the time the costsfare incurred. Therefore, the fact that Science
Ltd is now a member of the'same group«does not causé the historic expenditure to be
re-characterised from third*party outsourcing to group outsourcing.

Under the KDB, qualifying expenditure includes‘anysamount incurred by a company
outsourcing activity which, if it had carried,out those activities itself, would have been
R&D (the tail section of section 769G(2)(a))x. The R&D_ tax eredit is.only available in
relation to R&D carried on by the company, or'R&D carried.on by the person
contracted, subject to the conditions set out ifn*(subparagraphs (vii) and (viii) of section
766(1)(b)).

The differences between the R&D tax credit and the KDB in terms‘of R&D outsourced
to a university are set out in 4.3 below.

Location of R&D.

a. Own R&D: Both the KDB and the R&D tax credit allow for the companytitself to
carry out R&D in the EEA, but restrict the amount of eligiblé expendituté;to the
extent it is tax deductible in another EEA state (section 769G(2)(b)(vi) forithe
KDB and paragraph (ll) of the definition of expenditure on research and
development in section 766(1) for the R&D tax credit).

b.  Outsourcing: The KDB allows for third-party outsourcing to take place anywhere
in the world, while the R&D tax credit allows for outsourcing to a 3" level
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institute within the EEA and outsourcing to another business (whether
connected or not) anywhere in the world.
¢ ix Grants. Where R&D expenditure is met by grant assistance then the company may

not claim relief under the R&D tax credit (section 766(1)(b)(v)). No equivalent
exclusion applies to the definition of qualifying expenditure for the purposes of the

%'KDB.

ngli%expenditure on the qualifying asset is a cumulative figure (subject to the
o}

transi arrangements in Part 7 below). That is, it is the amount that the company spent
on R&D ing to the development of the qualifying asset, no matter what accounting

period th d\ount was incurred in.

case of ily of assets which is treated as a single qualifying asset, this means that
thesfraction applicable to a qualifying asset could vary from one period to the next where,
fore le, furth D or oth penditure is incurred in relation to assets forming part
a i elés

of th ly of ass 6
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Table 1 — key differences between “qualifying expenditure” and “expenditure on R&D”

Type of expenditure

Para.

KDB

“qualifying expenditure”

R&D

“expenditure on R&D”

ccessful R&D
]

A

i Only to the extent that it
resulted, ultimately, in a
gualifying asset.

Allowed

Amoun’éyﬁallsed as

part of an
ible or in

ible)

Allowed

Allowed, in respect of
intangible assets only.

o? to whic
s.291

iii owed (with certain
ictions)

Generally, not allowed

Acqumtno%

s

Nﬂ&wed

Allowed (with certain
restrictions)

Patent royalties .ﬂ'!

Allowed (with certain
restrictions)

o I

7 -~

Not allowed

Allowed (under section
766A)

Interest wed G
Building costs c;ﬂ‘ Not a @j E(‘
Location where R&D is | vii &% : _®
carried on: viii -'2'. “
- By company EEA ( certam %lons)
- third-party ‘6 .
outsourced Worldwide %ﬂ‘ u"@
- Group @
outsourced Not allowed (but 3.2
below) o
Grants ix Whether or not expendi
is met by grant assistance
does not impact upon its

\'&'

@ with certain
restrictions)
Worldwide (with certain

restrictions)

se refer to section
661group expenditure)

O

Expendittre met directly

or indire@Ey grant
ot

sistance

being qualifying expenditure. (ﬂfy. f%
L ]

=
")0’
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2.3.2 Uplift Expenditure [s.769G(1)]

Uplift expenditure is recognition that companies will acquire certain pieces of IP and that
groups of companies will work together on certain pieces of R&D.

-lift expenditure for each qualifying asset is the lower of —

(a) 30 per cent of the amount of the qualifying expenditure on the qualifying asset,

)
# OfF
%he aggregate of acquisition costs and group outsourcing costs.

E ple 2. plying the limits to uplift expenditure
Iﬁ slLtd h following costs of developing qualifying asset A:
Qualﬁ

xpend@ @ €500
Acqum‘t%g?sts éo O €300
Group outs g dﬁloo
Total a ®/ ' (9:09’

In this example uplift @dlture G?ot excee 0 * 30% = €150.

The total of group outso costs chumt ts is €400. As this is greater than
€150 the uplift expenditur Xe restri to €15 ('

Numbers Ltd has the following ¢ f deve@quallfy asset B:
Qualifying expenditure aUOO -A.. ,J‘l '
®; o,

Acquisition costs

S
Group outsourcing 0‘6
Total €90 f‘ ""E) .

The total of group outsourcing costs plus ach|S|t|on® is €20% this is less than €210
(€700 x 30%) the uplift expenditure will be the full € %

f
. ®
o, &
2
2
®

K2
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2.3.3 Acquisition costs [5.769G(1)]

Acquisition costs are used in the modified nexus as a proxy for the amounts expended on
R&D by the person from whom the intellectual property is acquired.

Acquisition costs are defined, in relation to expenditure incurred on a qualifying asset as:

...the expenditure incurred on the acquisition of intellectual property, or rights over
intellectual property, where that intellectual property is reflected in the value of the
qualifying asset, but where expenditure incurred on acquiring the intellectual property
is'ineurred otherwise than by means of a bargain made at arm’s length, that
acquisitien shall, for the purposes of this Chapter, be deemed to be for a consideration
equal to the open market value of the intellectual property;

It should be remembered that the narrower definition of intellectual property which applies
generallyto identifying a qualifying asset for KDB relief (see definition of ‘intellectual
property#at section 769G) does not-apply to this definition. Therefore, intellectual property
should be given its normal wider meaning.

Example 2.28 —"Acquisition costs'and business.processes

Research Ltd engageés,a firm of business consultants to review its R&D processes. The
business consultants geme up with.a hew process, for which they obtain a US patent
following substantive examination fornovelty andiinventive step, which they sell to
Research Ltd.

Research Ltd uses the process.to make its R&D procedures more effective and reduce costs.
As a result of the R&D, it develops.a numberiof qualifyingfassets which it exploits, and on
which is claims relief under the KDB.

It may be entitled to claim relief under'séction 291A.in relation ta this acquisition of
intellectual property.

While the business process may be a qualifying asset, the.overall income,from the qualifying
asset is the income which accrues to the company who developed the process. From
Research Ltd.’s perspective, as the process reduces.costs, rather than being reflected in the
sales price of the resulting product, it is not a qualifying asset in*respect of which it is in
receipt of any income. Therefore, the acquisition of this processiis het an acquisition cost of
Research Ltd for the purposes of the KDB.

Example 2.29 — Acquisition costs and work in progress

Manu Ltd buys Research Ltd.’s business. Research Ltd had a substantial body of work done
in relation to a new product. Manu Ltd takes that body of work and centinues tos€arry out
R&D on it and obtains a qualifying patent in respect of the intellectualiproperty.

The amount spent on buying the body of research from Research Ltd is an acquisition:cost
for the purposes of the KDB.
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Example 2.30 — Acquisition costs and trade secrets

As part of the purchase of Research Ltd.’s business, Manu Ltd acquired a number of trade
secrets which were the result of R&D. It decided to do further R&D and to then obtain a
gualifying patent in respect of some of those secrets to protect them from an IP perspective
and to keep others as trade secrets into the future.

The'costs of acquiring any trade secrets which are subsequently protected by a qualifying
patent will be an acquisition cost for that qualifying asset.

Where'thesecret is not protected by a qualifying patent then it is not within the scope of
the KDB'and any amount spent on acquiring the trade secret is not an acquisition cost.
Where aspects,of a trade secret are subsequently protected by a qualifying patent then it
willbe necessary:.to apportion the acquisition cost of the trade secret between that portion
and the portion,hat remains unprotected.

Example 2.31 — Acquisition cost$ and.arm’s length pricing

(This example. is similar t6 the situatiomswith Enterprise Ireland Technology Centres set out
in 4.2 below),

A company whichiis a member of a global.software group conducts R&D activity in Ireland
under which its'software development teamsiparticipate with other R&D global centres
(including group members baséedin India, Israél and the US) in developing new software
products which incorporate computer programsi(as defined). The group adopts a group-
wide collaborative and agile approach te software'development which takes advantage of
the different time zones across the wonld in which the'group’s R&D teams are based.

The global software teams incliiding thoSe based in Ireland work as needed on all of the
products of the group, ‘handing over’ workidone on parts of the development project to the
other international teams at the'elose of businessseach day.Although they participate
collectively in the development of the new programs, the R&D entities do not share in the
rights to the outcome of the R&D activitys This is done for the benefit,of a central group
owner.

By reason of the R&D methods used by thegroup, it is not possibleto track the individual
company efforts which have contributed to the family of assets which are the outcome of
this collective R&D activity.

It is recognised that companies may carry out reséarch and development activities, some of
which are R&D (within the meaning of the KDB andithe R&D taxicredit) and some of which
are not. Therefore, in order to be in a position to determine whether or not the work
carried out by the Irish team constitutes R&D it will be ne€essary to track the work of the
team to specific projects and to have documentation in place'which supports those projects
being R&D projects.

The Irish company acquires the right to use the developed IP, 6narm’s lengthiterms. The
developed IP includes computer programs protected by copyright and which are*used by it
in the course of its Irish trade and are potentially qualifying assets for the KDB. “Insorder to
make a claim under the KDB, the Irish company must have documentation which ilustrates
the nexus between the R&D projects it worked on and the computer programs now being
exploited.

The arm’s length amount paid to the owner of the IP will constitute an acquisition cost in
the KDB fraction.
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Example 2.32 — Acquisition costs: capital and revenue in nature

An Irish software company is a member of a US parented group operating internationally.
The company is to become the centre of excellence and the lead developer for the next
géneration of a software platform which is used by customers in the educational sector. The
Irish €ompany will licence rights to use the new generation of the platform to customers
internationally. The Irish company will acquire the software rights to the existing platform.

In one s€enario, the Irish software company pays an upfront sum to acquire the software
rights for the.existing platform. This expenditure is considered to be capital expenditure in
character and is considered to be expenditure on an intangible asset, copyrighted software,
which is eligible far allowances under section 291A. Where the company builds upon this
platform to create'the new platform, it is likely that some or all of this expenditure will be
an acquisition costin'relation to,anew qualifying copyright protected software resulting
from the company’s'R&D activity.

In a second,scenario, theslrish company‘acquires the rights to the existing platform through
licensing the rights.through/royalties paid annually for the remaining economic life of the
existing platform. Although the soyalty payments are considered to be costs deductible each
year from the company’s trading profits, they.are nonetheless ‘acquisition’ costs to be
included in denominatorin the Maodified Nexus fermula where the company builds upon
this platform in its R&D attivity to create the new qualifying software asset which forms part
of the new generation software platforms, The acquisition costs will therefore increase each
year as the annual royalty falls'due.

2.3.4 Group outsourcing costsgs.Z269G(1)]

Group outsourcing costs measurerthe cost of R&D.leading tosthe:development of a
qualifying asset where that R&D was notwundertaken.directly by the company. Group
outsourcing costs is a slight misnomer‘ingthat it includessitems similar to, but not exactly
within the common meaning, of group outsourcing.

In addition to any amounts paid to a group member to carfy out R&D (section
769G(2)(b)(iii), this definition of ‘group outsoufrcing costs’ alse‘includes:

i. Amounts spent by the qualifying company ol R&D carriedsan itself outside of the
EEA; and

ii. Amounts spent by the qualifying company on"R&D carried outiitself elsewhere in the
EEA where that amount is not a qualifying expense.because that other EEA member
gave a tax deduction for the expense (section 769G(2)(b)(vi)).

Group outsourcing does not include costs incurred in buying in'services fromvigroup
companies which do not constitute R&D activity. It is recognised that groups often share
centralised resources and that a company may buy in services as part‘ef the conduct by it of
R&D. These might include, for example, the use of R&D staff seconded from the group
employer company where the costs of the R&D staff are borne by the company engaged.in
R&D.
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In the case where the Irish company buys in third-party R&D related activity through a
group member, the cost of the third-party R&D can be included in the amount of qualifying
expenditure, but this cost should exclude any mark up or margin which may have been
applied to the recharge made and retained by the group member (section 769G(2)(b)(v)).

Example 2.33 — R&D carried out in the EEA

Irl €o carries on most of its R&D activities in Ireland. However, a number of its R&D staff
wish te'be.based in the UK. As any amount spent on R&D in the UK branch will be
deductibleiin arriving at the companies UK tax liability, that amount cannot be included as
part of thefqualifying expenditure of a qualifying asset. Instead, the UK spend will form part
of ‘group outsourcing’ costs (section 769G(2)(b)(vi)).

Example 2.34 — R&Dcarried out by.3™ parties

PharmaCerundertakes R&D activity.indreland developing a new patented drug product. As
part of the, developméntiof this produet.it sub-contracts R&D activity to unconnected
companies inFrance and'Canada (Torente). There is no territoriality restriction on where
the sub-contracted activity®can be conducted. Therefore, the sub-contracted activity is
considered to be ‘qualifying expénditure’ for.the purposes of the KDB.

However, PharmaCaoalso undertakes some activity itself on R&D activities in the USA as it
sends its employees thérefor 6 manths to workialongside the parent company. The costs of
the employees who workedhin the USAffor 6 monthsiwould need to be excluded from
‘qualifying expenditure’ as this R&D activity. was undertaken outside the EEA. It will form
part of the ‘group outsourcing’costs.

Example 2.35 — R&D carried out by.a.group company (continuation of Example 2.34)

PharmaCo also sub-contracts some ofithe.R&D attivity to conhected companies in the UK
and USA. Sub-contracted activity to connected companies is not'considered to be ‘qualifying
expenditure’ regardless of where it is carried out. However, it would be considered to be
‘overall expenditure’ for the purposes of themexus fraction.

Example 2.36 — R&D paid for via a group company.(continuatienof Example 2.35)

PharmaCo decides to engage a new third-party serviece provider o carry out a once off R&D
project. The third party is based in Vancouver in Canada.jThe group has.a local group
member in Vancouver which has dealt with this service provider befare.PharmaCo engages
the Canadian group company to handle routine administrative arrangements with the new
R&D service provider on its behalf including arranging for séttlément of the'payment for the
R&D services in Canadian dollars. The Vancouver based groupi§ubsidiary arfanges for and
pays for the R&D activities on behalf of the Irish company but recharges the costs with an
administration fee to compensate it for its services.

PharmaCo includes the cost of the R&D services in its qualifying expenditure but does not
include the administration fee charged by the group company.
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2.3.5 Overall expenditure on the qualifying asset [5.769G(1)]

Overall expenditure on the qualifying asset is the total expenditure actually incurred on the
asset which in general could have qualified for the KDB, had the company incurred the
expenditure itself. It includes the company’s own qualifying expenditure, the acquisition
costs (a proxy for the R&D undertaken by the person from whom the IP was acquired) and
group outsourcing costs. It does not include items such as interest which are specifically
excluded.from the definition of qualifying expenditure.

Example;2.37 — Overall expenditure on qualifying assets

MedCo undertakes qualifying R&D as part of the development of a new surgical product. It
takes out a range of patents in respect of the new product.

To'enable the R&Dito take place, MedCo built a new R&D technical lab in Ireland. This was
funded. by bank debt'on which it paid interest. It paid amounts to a group company in China
to manufacture the'product and'another connected company in the USA to undertake some
of the R&D _activity. Italse paid an amount indirectly via a group company to an
unconnected company in‘Germany forsub-contracted R&D activities. The group company
charged a 5%umark-up forthissservice. Rinally, MedCo initially acquired the underlying IP
from a company.that it bought over.

When calculating thefamount ofsprofit that qualifies for the KDB, ‘qualifying expenditure’
will include the R&D"expenditure incurred by MedCo on its own R&D activities in Ireland and
payments made indirectlyto the unéonnected company in Germany, but excluding the
mark-up paid to the group company. ‘@vetall expenditure’ would include these same
amounts plus the amounts paidito the rélated companyin the USA for R&D and the
acquisition costs of the original IPsit purchasedasThe payments to the Chinese company
would be excluded from both ‘qualifying expenditure’ and “overall expenditure’ as they are
for manufacturing activity while the bank interest.and building eosts are also to be excluded.

2.3.6 lIrish Branch companies claiming KDB relief

An Irish branch that carries on a trade of qualifying R&D agtivity, may qualify for the KDB as
it is within the charge to Corporation Tax.

Where an Irish branch is carrying on a trade that'includes qualifying R&D activity, and such
trade, including the R&D, is incorporated into an Irishientity and the R&D activity of the
branch continues uninterrupted upon incorporation, then assumingthe ultimate ownership
does not change, KDB relief should be available to thelincorporated Irish entity. The
company must qualify for section 400 relief, allowing the.capital allowances and loss relief
available to the Irish branch to be transferred to the Irish incorperated company.

It is important to note that the incorporation should take place for'bona fide'commercial
reasoning and not for the avoidance of tax.
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Example 2.38 — R&D credit and KDB relief transferring with an Irish branch

An Irish branch of an international food company conducts qualifying R&D in Ireland, with
the intention of developing patentable intellectual property, that would be retained and
eXploited in Ireland. A decision was taken in group headquarters that it would be beneficial
to'incéorporate the Irish branch into an Irish resident company, which would allow the
branch toigrow independently without any change in the ultimate ownership. The R&D
activity ofithe branch continued uninterrupted upon incorporation. The company claimed
section 400.FCA relief, allowing the capital allowances and loss relief available to the Irish
branch to be'transferred to the Irish incorporated company, providing that the parent
company and ownership of the trade remains with substantial common identity.

In these, circumstances, the R&D activity incorporated into the Irish resident company
should'not be considered an acquisition cost for KDB purposes, as there is no material
change’in the activity of the newlyformed company.

2.3.7 A Merger and KDByrelief

A merger triggefs an acquisition.fér KDB purposes. The surviving company is treated as
acquiring any Intellectual Propertyi(IP), belonging to the company, which is subsumed, at
market value.

2.4 Comparison to R&D tax credit

Qualifying expenditure on the gualifying‘asset is a cumulative figure (subject to the
transitional arrangements in Part.7 below).That is, it is thefamount that the company spent
on R&D leading to the development of the qualifying asset, nesmatter what accounting
period that amount was incurredin.

In the case of a family of assets which isitreated as‘a*Single qualifying*asset, this means that
the fraction applicable to a qualifying asset could vary from one periéd to the next where,
for example, further R&D or other expenditure is incurred.in relationtefassets forming part
of that family of assets

Table 1 sets out the key differences between expenditure en"which the R&D tax credit is
available and expenditure which is qualifying expenditure for thegpurposes of the KDB.

The other factors which need to be considered when comparing the R&D tax credit and the
KDB are:

Ll A company need not have claimed the R&D tax credit in‘order to€laim the benefit of
the KDB. The company must have undertaken R&D and'while in most instances it will
be expected that the company will have claimed the R&D tax credit itlis'possible (for
example because of timing issues) that the credit was not claimed.

] A company which is involved in contract R&D may be eligible to claim the R&Djtax
credit. However, such a company will not be in a position to claim KDB treatment in
respect of that R&D.
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Example 2.39- Contract R&D
¢ Contract Ltd is an Irish based company that undertakes R&D for both group and third-
O party companies. It charges cost plus 15% for its services to both types of customer.
H Group Ltd, a sister company, had engaged Contract Ltd to carry out R&D for it and has
@1 notified Contract Ltd that its output formed the basis for a patent application and a

»|“qualifying patent has been received.

Céact Ltd undertakes R&D and is entitled to the R&D tax credit.

Whil tract Ltd has carried out R&D its income is not overall income from a
qualifyi et. Its income is calculated with reference to its ability to provide an
D serv nd is therefore not attributable to a qualifying asset. That a qualifying

t has re%from th D is not relevant.

%
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Part3  The relief [s.769I]

3.1 Whatis the relief [s.7691(1)]

Inicalculating the profits of the specified trade, a company may claim a deduction calculated
as'50% of the profits arising from each qualifying asset (refer to 2.1 above).

3.2 Interaction with other provisions

The dedugtion is calculated as 50% of the qualifying profits (as defined, refer to 2.2 above).
Qualifying®prefits are the amount of profits after capital allowances but before relief for
trading losses [section 7691(1) and (5)].

3.211_*Double tax'relief

The Irish effective rateef tax, for thejpurposes of calculating double tax relief, is calculated
after the deduction fof thie KDB is claimed.

Example 3.40 —<KDB and dolbletax relief{(10% WHT)

A company earned amounts from licencing software in the course of its trade (referred to
royalties below for ease of reference). Part of itsitrade for the 31 December 2016 period
was a specified trade. The,eompany imade a claimito KDB relief equal to 50% of qualifying
profits from the specifieditrade. The campany’s tradingiincome for the period is a
combination of profits fromuitsispecifiedtrade (net of KBB relief) which is not a deemed
separate trade for the purposes of calculating double tax relief and the balance of its trading
profits from its non-specified trade.

Royalties received from Japanese companies duringithe periodwere subject to withholding
tax (WHT) at a rate of 10%. The company'claimed.dotible tax relief for the Japanese WHT
against the net income from its trading activities attributable to theapanese royalties.

Royalty revenues € WHT rate Net
A Royalties [net received was €450,000]
which form part of specified trade 500,000 10% 450,000
Taxable income
Specified trade profits 5,000,000
KDB claim for relief -1,250,000
Remainder of trading profits - non-specified 8,000,000
B Case | income for the period (after KDB) 11,750,000
C Turnover from trading activities 25,000,000
D  WHT at 10% on royalties 50,000
E Irish measure of foreign income (B x A /C) 235,000
F Net Foreign Income (E - D) 185,000
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Credit (F re-grossed at the lower effective rate):

Irish effective rate 12.50%
# Foreign effective rate (D /E) 21%
Re-grossing:

G
H

L ]
Q&Efoo /(100 - 12.5%) 211,429

C le.S% 26,429

Deduetioh (D - G) 23,571

2.2

—

@ ulation wrporation t
slmed trade@ﬁts @ 5,000,000

Kos%or rell (@) 1,250,000
Additio aense L%ion for%s non-creditable
d

. e
tax restric

the extept of KDB relieficalculated

as follows [ @ W] \f‘ o -17,679
Remainder of tr@profits -specifi@ 8,000,000
Case | income for t eriod (af B) G

o 11,732,321
Irish corporation tax (;‘3&% f& f 1,446,540

Credit for WHT suffered Q

43



Tax and Duty Manual Part 29-03-01

Example 3.41 — KDB and double tax relief (20% WHT)

A company earned royalties from licencing software in the course of its trade. Part of its
trade for the 31 December 2016 period was a specified trade. The company made a claim to
KDB:relief equal to 50% of qualifying profits from the specified trade. The company’s trading
income for the period is a combination of profits from its specified trade (net of KDB relief)
which issnot a deemed separate trade for the purposes of calculating double tax relief and
the balanée of its trading profits from its non-specified trade.

Royalties received from company’s resident in one DTA country during the period were
subject to withholding tax (WHT) at a rate of 20%. The company claimed double tax relief
forsthat WHT against the net income from its trading activities attributable to the royalties.

Royalty revenues € WHT rate Net
A Rovyalties [net réceived was €400,000] which form part
of specified trade 500,000 20% 400,000
Taxablelincome
Specified trade, profits 5,000,000
KDB claim for relief -1,250,000
Remainder of trading profits -‘nén-specified 1,000,000
B Case | income for the period (after KDB) 4,750,000
C Turnover from trading activities 25,000,000
D  WHT at 20% on royalties 100,000
E Irish measure of foreign income (B x A /C) 95,000
F Net Foreign Income (E - D) Nil

H  AsD>E, the Irish measure of income iswéduced to Nil and.no foréign tax credit relief is
available and the foreign tax deduction is'limited to thefltish measure of the foreign
income. 95,000

For the purposes solely of this illustrative example,it'is assumed that additional
unilateral relief is not available under paragraph 9DB, of'Schedules24
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Calculation of Corporation tax
| Specified trade profits

J KDB claim for relief

5,000,000
1,250,000

Additional expense deduction for excess non-creditable tax restricted to the extent of
KDB.relief calculated as follows [H x [(I - J)/I]

Remainder of trading profits - non-specified

Case'l imeome for the period (after KDB)

Irish corperation tax @ 12.5%

-71,250
1,000,000
4,678,750

584,844

3.2.2'% The R&D taxcredit [section 766, 766A & 766B]

Section 7694ispecifically provides that.the payable tax credit, calculated in accordance with

section 766(4B)(a), should be calculated before any relief is given for the KDB.

Example 3.42 — Restricting the payable R&Dtaxcredit

R&D Ltd has the following kesults for the year:
R&D expenditure

KDB deduction

Case | profits (after KDB)

The R&D tax credit calculation is as follows:
Corporation tax:

Case | @ 12.50%

Case | (before KDB deduction) @ 12.5%

R&D tax credit available

R&D tax credit used

R&D tax credit left

Refundable credits [€25,000 - €24,375]

Excess credits carried forward [balance]

€100,000
€20,000
€175,000

21,875
24,375

25,000
21,875
3,125

625
2,500

3.2.3 The Intangibles regime [section 291A]

Section 291A(5)(a) requires that the activities of the company which relate to managing,
developing or exploiting the IP to which section 291A applies be treated as a separate trade.
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There may be overlap between activities which are part of the separate trade for section
291A purposes and activities which are part of the separate trade for KDB purposes.

As relief under the KDB is given after capital allowances, a company must calculate the relief
available under section 291A and must then carry out the required apportionments to
determine what relief is available under the KDB.

Example 3.43 — KDB and s. 291A (US MNC pharma)

A US parented MNC has pharmaceutical operations in Ireland which manufactures and sells
products to,non-US markets through a variety of distribution arrangements, depending on
thécustomer market. In the past, the Irish company paid royalties to a group member to
licence the rightstojuse patents and other IP owned by the group in the course of its
manufacturing andssales activities.ihe licences did not provide the company with any
ownershipsinterests inthe underlying.P, all of which was retained by the group licensor.

The groupsdecided to expand the Irish"Operations, to establish the Irish subsidiary as a
European R&D"eentre for ene range of products and to provide funding to the Irish
subsidiary to enable it to pay@an upfront sum to acquire exclusive rights to use existing
patents and relatedsgroup IP faf the products#ange outside of the US.

The R&D conducted by the Irish company results in new patents granted to the company. It
exploits those patentstboth through sales of theiproducts which incorporate the new
patented technologies and, through liecénsing the new patented technologies to group
members for use in their business. For transfer pricingspurposes, the company found that
there is sufficient benchmarkgmarket datajon licensing'of similar pharmaceutical patents so
that it can price an arm’s length icense fee te'gnoup members for the new patents.

The Irish company decides to make a KDB claimiin respect ofiinceme arising from its patent
royalties on the qualifying assets licensedsto group companies anghin relation to its profits
attributable to the new patented technalegies which hayve beenin€orporated in its product
range.

The company carries out a transfer pricing ahalysis to determine that part of its patent
royalty income that can be said to be a profit or'return on its.eosts of creating and
maintaining the patent and related income. It als@'adopts a transfer pricing approach to
estimate an appropriate portion of income earned'from product'sales that is attributable to
the new patented technology incorporated in those products. Thelsame market data used
to price the patent license fee to group members is usedodetermine a,'notional royalty’
for the Irish company’s own use of the new patents to manufacture and.sell the products.

The company analyses its upfront acquisition costs to identify that part ofthe.total
expenditure incurred on patent rights which relate to the new qualifying assetsawhich have
been exploited by it. In the case of one patented invention, there was no related patent
rights acquired. In the case of another qualifying patent, the R&D that.resulted injthe new
patent built upon a series of previous patents which the company is treating as a family of
assets for KDB purposes. The price paid by the Irish company to acquire the rights to thése
patents forming part of this family of assets will be included in ‘Acquisition costs’ in the
Modified Nexus formula.
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3.2.4 Loss relief [section 769K]

elief under the KDB is given in arriving at the taxable profits / losses of the specified trade.
lief for losses forward or trade charges, relevant to the specified trade, is given after this
in the calculation. Therefore, relief for losses and charges incurred in the specified

trade.?en after reducing the losses or charges by 50%.

Losse aharges from a specified trade can be relieved against the other profits of the

compa r.the group, on a value basis, as is in keeping with the general scheme of relief

for losses ﬁxharges.

\Ige acom incurs a specified trading loss and a trading profit, then the company can
o amou Iculated as 50% of the specified trading loss against its trading profits
(und%;ion 39@r group relieved under section 420A). Where a company wishes to
offset cified tr loss agai n-trading income (under section 396B or 420B) the

relief is eqﬂy reduc (@50%. O
Trade charge@ also b@‘ again%r ading profits (under section 243A) or
i 4

tr
against non-tra income+(under secti 3B) and the relief available is 50% of that
available for othertfade charges ”~
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Example 3.44 — KDB losses forward
oss Ltd had the following results for the years ended 31 December 2016, 2017 and 2018.

o 2016 2017 2018
€ b profits / (losses)

Specif'ﬁ de (after KDB deduction) 5,000  (100,000) 15,000

Trade 1 & 50,000 40,000 60,000

Trade 2 (10,000)  (15,000)  (12,000)

O
Caselfili tere%\e) @ 2,000 2,000 2,000

Trade cha ﬁyaltie%

Specified tra a / .
“ W

Loss Ltd.’s corporat%or the S, maki@énu use of its losses and charges is:

Corporation Tax for the ac ng penqﬁnded 9
g‘ 1-Dec-17 31-Dec-18

O
"p(ﬁ 5,000 5,000 5,000
”

%—Dec-l
Case | - Trade 1 "O (u)poo @o,ooo 60,000
Case | - Trade 2 % - ” - -
L J.
fo 15,000
Current year loss relief for Trade 2 loss b G
(s.396A(3)(b)) %0,000) 613000)

o>
&

Case | - specified trade

(12,000)
.
e 0
Current year loss relief @ 0
(s.396A(3)(b) as amended by 5.769K(2)(b)) 4:) (25,@'5;‘
Carry-back loss relief o O
(s.396A(3)(b) as amended by s.769K(2)(b))  (5,000) d}- A
Trade Charges é" @
(s.243A(3) as amended by s.769K(2)(a)) (2,500) O ( &ﬂ

Carry forward (s.396(1)) (15,0?

Case lll 2,000 2,000 2,000 ®

%

(o g
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Taxable income
@ 12.5% 37,500 - 45,500
25% 2,000 2,000 2,000

®.
L
@ 12.% 4,688 - 5,688

@ 25%4 L] 500 500 500
o

t year c%s - value basis
(s. as ame céby s.769K(2)(c)) - (313) -
Currer%er losses™ e basis

(s.396B aﬁended . 769K(2)( (188)

Total tax Oﬁﬁ $/ * \":K f‘ 5,188 - 6,188

Loss memo G& % GO
o Q ﬁJGQK(Z)(b) s.396B s.243B

Incurred (}016 ﬁ ,000 !
@9 ‘nso,ooo 6,250

Value basis

N
Used J
Current year 2017 Q0,000) \Ié'(zs,ooo
) 5,0

Prior year 2016 (
Carry/forward 2018 (SO,% .%00)
Current year 2017 (3,00 G

Trade charges (s.396(7)) 5,000 O

Used (5,000) d}' ”~ (313)
Balance 7,000 O
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Part4  Knowledge Transfer Ireland and Enterprise Ireland’s
Technology Centres

471 Knowledge Transfer Ireland

Where a company enters into a collaborative research project with a research performing
organisation (“RP0O”) e.g. a University, an Institute of Technology or other State funded
reseanch organisation, this is generally done under one of two types of agreement. While
not all such'cantracts will be for R&D, as defined, it is anticipated that many will. The
following paragraphs are in respect of R&D undertaken with an RPO which results in a
qualifying asset. The paragraphs are general in nature and are based on the model
Knowledge Transfer Ireland (KTI) agreements.

4.1.1% Wholly industry-funded collaborative research

A wholly industry-fundedscollaborative,research contract will apply where the company is
engaged in R&D and they'wish to collaborate with the RPO in respect of the R&D. The
company bearsithe full cost of.the R&Du/The company and the RPO will have signed a
collaborative reSearch agreement'prior to'the,start of the project and this will include how
the company will benefit from anytintellectualgproperty generated during the project, as
well as how the results, materials and other items.generated or supplied during the project
may be used.

The agreement will list the 1R.which each party is bringing to the project, ownership of
which will not change (the Background IP). ;Ekhe agreement will state the rights which the
company will have to the IP develeped during the project (the Foreground IP). The company
will be entitled, in this situation; te'take assignment of the Fereground IP if it so chooses. In
some situations, an exclusive or more specific licence may be satisfactory to the company
and the RPO.

4.1.2 Partially industry-funded collaborative research

A part industry-funded collaborative research contract willl@pply whereithe company is
engaged in R&D and they wish to collaborate with'the RPO"insespect of the R&D. The
company bears part of the cost of the R&D, either'in cash, and/er in kind (including
participating in the R&D) and the State meets part'ofithe cost. The'company and the RPO
will have signed a collaborative research agreement prior to the start of the project and this
will include how the company will benefit from any intelleetual propérty.generated during
the project, as well as how the results, materials and otheritems genekated or supplied
during the project may be used.

The agreement will list the IP which each party is bringing to thesproject, ownership of
which will not change (the Background IP). The company will also list any Significant IP
which it brings to the project, which is the IP without which the project could notitake place
and/or that is subject of a granted patent. Any IP which is developed during the project
(Non-severable IP) and which cannot be used without infringing upon the company’s
Significant IP will, in most cases, be assigned to the company at fair market value.
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The company will be granted an option to negotiate a licence to certain (or all) of the
Foreground IP generated during the project, at fair market rates. It may choose instead to
negotiate a non-exclusive royalty free (NERF) licence to all Foreground IP in a specific field
and territory at the time of negotiating the collaboration contract.

4423 Application of the KDB to the collaborative agreements

Where a,company has engaged with an RPO to carry out R&D, and that R&D ultimately
resultsdn a.qualifying asset, the question arises as to whether the amounts spent by the
company are qualifying expenditure or acquisition costs, for the purposes of the KDB.

Any amouht paid by the company to the RPO to carry out the R&D which leads to the
qualifying asset.will be qualifying expenditure.

Oncethe R&D is camplete, then there are a number of options on how the resultant IP can
be treated:

e “Assignment of Foreground IP: In the situation where the company pays the full cost
of the research and'elects to take assignment of Foreground IP the beneficial
ownership of that IPirests with the‘campany at all times. Therefore, even where
there is @'legal assignmentof the IP, Revenue would not view this as an acquisition
of IP.

e Assignmentof.Non-several IR: Where,the non-several IP is reflected in the value of
the qualifying asset, and it hasibeen assigned.to the company at fair market value,
that amount will be an acquisition cost for'the gualifying asset. If the fair market
value is Nil, then thefaequisition cast will be Nil:

e Licence of Foreground’lP: Where the company'elects to take an exclusive or
restricted licence to the Foreground IP'then Revenuewiew any licence fees, including
any royalty payments, which®will be the fair market value of that licence, as an
acquisition cost. It is understood that there are cases where the fair market value
will be nil and as such a royaltyfree licence Will be used.In_this instance, the
acquisition cost will be nil.

Where the company negotiates a licence to @ny.of the RROs'Backgrotnd'IP, perhaps
because it is necessary in order for it to commexcially exploit'the Foregreund IP, then that
amount may also be an acquisition cost for the ForegroundP;
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Example 4.45- Background IP as an acquisition cost

Phones Ltd entered into a collaborative research agreement with University, where both
parties carried out R&D into a potential technological advancement Phones Ltd hoped to
exploit commercially. At the end of the contract it was determined that Phones Ltd could
notsexploit the Foreground IP without also having the ability to exploit know how and a
patentdield by University (both of which were listed as Background IP in the collaborative
research’agreement). Phones Ltd therefore enters into license agreements with University
in respect of both the know-how and the patent. Phones Ltd undertakes additional work on
the Foreground IP and registers a patent. It introduces a new product to the market, the
sales.value of which is attributable to both the newly registered patent (developed from the
Foregreund IP) and the patent licensed from University. As the two patents are so closely
linkedyin their usageiin_the produet, it is not possible to split the sales proceeds and the two
will bestréated as a family of assetsforKDB purposes.

° Any amount Phones'Ltd contributed to University while the R&D was being carried out
will be ‘qualifying expenditure.

° Any amount paid for the ligénse of the patent will be an acquisition cost.

. Any amountfincurred by Rhones Ltd in carrying out R&D itself will be qualifying
expenditure.

The know-how is not aqualifying asset.and therefore the cost of licensing that from
University is not relevantfot.KDB purpeses.

4.2 Enterprise Ireland’s Technology‘Centres (EITC)

EITCs are a forum whereby academics and industry partners engage in market focussed
research to solve sector-wide probléms. IP developed by the EITC.is owned by the EITC and
anybody, whether they participated ingthe researeh™or not, can ‘access the results via a
licence agreement. The licence agreement will be atfair market value; with a company’s
contribution to the R&D being taken into account whensetting that liegénce rate.

4.2.1 Application of the KDB to the EITC licences

Where the R&D undertaken by the EITC results in"a’qualifying asset, the treatment of that
qualifying asset for the KDB would be as follows:

° Any amounts incurred by a company in carrying out*R&D through.an EITC which leads
to the creation of a qualifying asset will be qualifying'expenditure.

° The fair market value of the licence payments will be acguisition costssrepresenting
the amount that the company is paying to use IP developediby anothériparty.
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¢ 4.3 Key differences from the R&D tax credit

0’ ere is a limit on the amount of R&D which a company can outsource to a university or 3

| institution and on which R&D tax credits can be claimed (section 766(1)(b)(vii)). The
'rlsity or institution must be located in the EEA and the amount of outsourcing which

camq? is the higher of 5% of the R&D expenditure or €100,000.

For th 5 a company can outsource R&D to a university or institution located anywhere in

the wor @here is no limit on the amount of that expenditure which can be treated as

qualifying nditure on a qualifying asset.
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Part 5 Documentation requirements [section 769L]

Section 769L, in line with the OECD guidance on this issue, sets out very specific and
extensive documentation requirements which must be complied with to claim relief under
the KDB. These documentation requirements do not apply to expenses incurred prior to 1
January 2016 and guidance is instead set out in the transitional measures in section 7690
(refer to,Part 7 below).

Note:#Revehue has the power to make regulations (section 769L(6)) in relation to the
administration of the documentation requirements. It is not anticipated that regulations
will be madegin the short term, but the facility is there should administrative difficulties or
uncertainties arise as companies commence applying this section.

5.1 ;What thesddocuments must show [section 769L(1)]

At a venyshigh level, paragraph (a)sequires that a company have records as may reasonably
be requiredfer the purposes of detetmining whether, for each asset, the profits in respect
of which reliefsis claimed'were calculatédsin accordance with the Chapter. That is:

o What is the asset?

. Is the asset asqualifying asset (refer tor2.1 above)?

o Is the qualifyingiexpenditure (refer to 2.:3.1 above) correctly identified?

° Are all acquisition costs (referte2.3.3 above).and group outsourcing costs (refer to
2.3.4 above) all identified?

o What are the profits afising from the'qualifying asset (refer to 2.2.3 above)?

° Do the profits of the specified trade €orrectly include all relevant expenses which they
would include if the tradewas carried oh by a separate*company (refer to 2.2.2
above).

Paragraph (b) is more specific in that it-requires that the companyhaye records that
demonstrate that the three componentssof.the modified nexus fraction (qualifying
expenditure, overall income and overall expenditure) have been tracked and that
demonstrate how they are linked to the qualifying asset.

5.1.1 Family of assets [section 769L(1)(c)]

Specific documentation requirements apply to companies who afeclaiming the KDB in
relation to a family of assets (refer to 2.1.3 above). In.this instance paragraph (c) requires
that the documentation must support the company’s choiee to use affamily of assets rather
than individual assets, and the choice of the grouping of thatsfamily. These records are not
as computationally focussed as other records required by this.section and fécus on
documenting the reasons why an apportionment of income onlexpénses waotld of necessity
involve an arbitrary apportionment.
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5.1.2 Derivative works or adaptations [section 769L(1)(d)]

Where a computer program, in respect of which a claim is made under the KDB, involves
both an original work and an adaptation therefrom then the company must have records
which identify the original work and the adaptation therefrom. The records must identify
thevexpenditures associated with each and support any apportionment of income between
the two.

Using thesfact*pattern set out in Example 2.2

High Tech Ltd.”s US parent company developed a very successful piece of software. High
Tech.Ltd has been undertaking R&D to resolve a range of technological uncertainties
surgounding the use of this software and it has developed a new product. High Tech Ltd
begins tailicence this'hew softwaré and wishes to avail of the KDB.

The new product is angadaptation ofithe original computer program. High Tech Ltd will be
able to recognise either:

. the adaptation (beingthe portion'ofithe program that it developed) as a qualifying
asset, or

o the entire computer progkam as a qualifying asset (refer to 2.1.3 for further guidance
on recognising'a family of assets as a single"qualifying asset).

Whether the adaptation s fecognisedsin.its own right, or whether the original and the
adaptation are recognised as‘a family of assets will impact. on the amount of relief available
under the KDB (refer to 2.3 below).

Example 5.46— Documentation required to suppart the qualifying asset

In order to prove that the adaptation is a.qualifyihg@asset, it is'negessary to show that it is
the result of R&D. This will include evidence of the systematic, investigative or experimental
activities which were undertaken duringthe R&D process: It will also include details of
technological advancement sought and of thestechnologieal uncertainty that was resolved.
Documents to support that the uncertainty existed or that the advancément was required
will include research into competitor’s offerings;in the samesfield as well as similar
developments in other fields.

Where the company has claimed the R&D tax credit a lot.of this do€umentation should
already be in place to support that claim. Care must betaken that some of the work
undertaken to link the two programs will not relate to thesadaptation @and so the R&D claim
may be in relation to a broader piece of R&D than the claimsinder the KDBwill relate to.

Example 5.47 — Documentation required to support adaptation

High Tech Ltd must have documentation which illustrates clearly the dividing line between
the original work and the adaptation. As the software is licenced from another entityitsmay
be relatively straightforward to do this.
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Example 5.48 — Documentation required to support adaptation claimed as part of a family
of assets

If High Tech is to treat the original work and the adaptation as a family of assets two sets of
documentation will be required.

Firstly, it will be necessary to show that the licenced program is a qualifying asset. If it
cannét be demonstrated that the original work is a qualifying asset, then it will not be
possibleste treat the it and the adaptation as a family of assets.

Secondly, there must be documentation to support the contention that it would not have
been possible; other than through arbitrary apportionments, to split the sales proceeds
between the'two products.

5.2°_When thesdocuments must be prepared [section 769L(1), (3) & (7)]

Section/Z69L does not'specifically require that the documentation be prepared
contemporaheously withfany claim+forelief. However, subsection (3) requires that it be
prepared on‘atimely basis and subseection, (1)(a) provides that the company shall have
available suchwrecords as mayreasonably be'required. Section 769L(7) states that a failure
to have available any documentation that'is required under section 769L will result in a
company not being eligible to claim relief underthe KDB for the accounting period to which
the failure relates.

Documentation shouldtherefore be'prepared in advance of making a claim under the KDB.

Example 5.49 — Absolute failure te have doeuments

Paper Ltd, a large MNC, carried outsmany large R&D projects.ilt applied group wide
standards to its documentation of those projectsé#* Those standards were not sufficiently
prescriptive in relation to the items which must be'documentedin support of a claim for
relief under the KDB.

Revenue opened an aspect query into the KDBclaim andrasked PaperilLtd to provide copies
of the documentation supporting the definition.of the qualifying assets used within 21 days.
Paper Ltd provided the officer with copies of its"patent but*wasfnable to provide any
documentation supporting their claim that they undertook the*R&BD which lead to the
creation or development of those patents. As Paper Ltdiwere unableto provide the
Revenue Officer with the documentation required on astimely basis, the relief Paper Ltd
claimed under the KDB will be withdrawn.
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Example 5.50 — Partial failure to have documents as illustrated by a change in claim

Development Ltd carried out a number of R&D projects. One of these R&D projects was
partially funded by a grant from Enterprise Ireland and Development Ltd had
documentation in place to satisfy the requirements of the grant.

Revenueiopened an aspect query into Development Ltd.’s R&D tax credit claim and its claim
for relief under the KDB. In answering the aspect query Development Ltd tried to
retrospectively document the difference between its grant documentation and its claim for
the R&D crédit and the KDB. Development Ltd was unable to document the difference and
therefore reduced the claim for both the R&D credit and the KDB.

The required documentation was not in place to support a claim for relief under the KDB.
Theréfore, Development Ltd is not.awqualifying company and will not be eligible to claim
relief under the KDB. While strictly speaking Development Ltd is not entitled to make any
claim for relief under thesKDB, Revenue, agree that the failure was isolated to a single
project.

Note: Where the failure to maintain documents of a sufficient standard relates only to a
single project, and there.are no concerns in relation to the documentation of all other
projects, then Revenue will only deny'claims for.relief under the KDB in respect of that
project.

Example 5.51 — Change in claimgiot always equalling partialfailure to have documents

During an enquiry into a KDB claim, Mug Ltd and Revenue disagree on whether or not the
R&D science test is met in respect of onegpart of a development project. Revenue appoint
an expert to review the project and the expert notes that while the'project is very
impressive and is development, of a kindysit did not quiteicome within'the definition of
experimental development in the Frascati manual and therefore does'not qualify as R&D for
the purposes of a KDB claim.

While the claim is amended downwards it is not due.to a deficiency in the documentation
and therefore impacts only on the quantum of Mug, litd.’s claim for'relief under the KDB and
not on its eligibility to claim such relief.

Example 5.52 — Genuine attempt to have documentation in"place

Ice Ltd is a small company which is in receipt of Enterprise Ireland grants and carries out a
number of small R&D projects. It has put in place a substantial amount of detailed
documentation, however, during a Revenue enquiry it transpires that.they have not
documented a few of aspects of the claim in sufficient detail. Becauserof resource
constraints, it is not in a position to prepare the documentation in sufficient detail within 21
days. On the basis that this is the companies first claim for relief, and that the balance of
the documentation is prepared to a satisfactory standard, the officer allows Ice Ltd
additional time to prepare the required documentation.
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5.3 Requirement to retain records [section 769L(3) & (4)]

The linking documents required by section 769L must be kept for a period of 6 years from
the end of the accounting period in which a tax return claiming relief under the KDB is filed.
This'test is applied to each qualifying asset separately.

5.4 Application of transfer pricing standards [section 769N]

Large companies (broadly speaking this will be a member of a group with 250 or more
employees,arwith an annual turnover exceeding €50million, or with a balance sheet total
exceeding €43million) are subject to the transfer pricing rules in Part 35A in relation to their
trading transactions. Section 769N requires that the documentation to support any
appartionments opmarket value requirements underpinning any claim for relief under the
KDB madesby a large.company must.be drawn up in line with the OECD transfer pricing
guidance.

Note: It is important to note here that unlike Part 35A, which requires that costs are not
overstated, or income understated, the KDB requires that certain transactions are at a
market value or apportioned oh a just and réasonable basis. This means that the Transfer
Pricing standard documentation'must also support that income is not overstated nor
expenses understated:

This requirement of the KBB is in addition to any requirements the company may have
separately under Part 35A.

5.5 Standard of proof for SMEs

Companies which are not large companies are not.expected'to have documentation at
transfer pricing standard. Revenue will expect thatithe closer the"group gets to being a
large enterprise who must apply transferpricing rules,the documentation available will be
closer to the standard required by transfer pricing rules.sThat is, what Revenue will accept
as adequate proof of a just and reasonable apportionment, for example, will place a far
lower burden of proof on smaller simpler enterptises thanien larger more complex ones.

When apportioning expenses smaller companiesghould determine the key driver of the
expense and they should use that driver to apportion‘expenses.{Larger or more complex
groups may need to also take account of other factorsiwhich impact on,the incidence of an
expense.

When valuing IP it may be appropriate for a smaller company towalue it based on cash flow
expectations, appropriately discounted. Larger more compléx companies'may, have to
engage IP experts to value the IP. It may also be appropriate fop'smaller companies to use a
notional royalty rate of up to 10% without significant documentation to support that royalty
rate (refer to Example 2.20 — Embedded royalties — micro companies).
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When apportioning sales income to embedded royalties’ smaller companies are likely to
require less documentation. This will be due to their simpler structures and usually due to
their not having significant marketing IP or trade secrets to which profits must be allocated.
A reasonable apportionment by the Directors, identifying the various IPs which are involved
(elg. trade secrets, brand, patents, 3" category of assets etc.) based on stated and sound
assumptions, will be acceptable in smaller companies while larger companies will require
expeft reports supporting any apportionments.

5.6 Link with R&D tax credit documentation

As set outdih 2.3.1, 2.4 and 4.3 above, while there are similarities between the expenditure
which qualifies for the R&D tax credit and qualifying expenditure for the purposes of the
KDB,there are’a,number of specific differences. The documentation which supports the
claimfor the R&Drtax credit will be a useful starting point for the documentation which
supportsthe claimfor relief under the KDB.

As noted above, some'differences apply.and these are set out in Table 1 — key differences
between “qualifying expenditure” ands«“expenditure on R&D”.

5.7 Examples of documentation

Example 5.53 — Acquisition costs andsdarm’s lengthpricing

Micro Co acquires a qualifying patent from.its sister€ompany. It manufactures widgets
which incorporate both the'invéntion proteeted by the purchased qualifying patent and
other qualifying assets which Micro Co developed itself. Because Micro Co cannot
reasonably apportion the sales price between thedifferent qualifying assets, it opts to treat
them as a family of assets. MicraiCo,and its sister @ompany degide that the price of the
patent should be based on 5% of the expected annuakturnover,of Micro Co from the sale of
its widgets. Micro Co will need to have déeumentationrwhich supports the choosing of 5%
of the turnover of the widgets as an appropriate base for'the acquisition of the qualifying
patent. It will also have prepared sufficient evidénce to shoew that it Was correct to use a
family of assets.
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Example 5.54 — Documentation requirements related to KDB and section 291A

A US medical devices company with established operations in the US and Canada decides to
eXpand into European markets and has chosen Ireland as its European headquarter location.
Theurish subsidiary will manufacture and sell to European markets through local distributor
companies. The Irish subsidiary will also carry out local market customisation of its products
to meetyEuropean regulatory requirements and will conduct R&D activity in Ireland to
create new.enhancements across the European product ranges. The Irish Company pays an
upfront stimsto its US parent to acquire, under an exclusive licence, the rights to exploit in
Europe patented technologies relating to the medical devices, supplementary protection
rights where relévant, brands and other intangible assets.

In sétting up its aeccounting and information systems, the Company is mindful of the
possibility to claimallowances upder section 291A on its eligible expenditure in acquiring
the intangible assets, the R&D tax‘credit on R&D activity and possible future relief under the
KDB where'its R&D activitysresults iniqualifying assets such as patents or supplementary
protection rights.

The Company:

° Identifies the eapital expenditure it incurred in acquiring rights to intangible assets and
determines the expenditure @ttributable té intangible assets eligible for capital
allowances underfseetion 291A (“section 291 A intangibles”). The Company also
identifies the accounting amortisation period for the section 291A intangibles which
will determine the periodof claim forthe allowances

. Identifies the product salesiand income_ attributed torits exploitation of the section
291A intangibles it acquirediand relatedymanufacturesales, marketing and
distribution costs. The profits.from its exploitation of the,section 291A intangibles will
be treated as a separate trade for.tax purposéssrequiring both income and expenses to
be attributed to the deemed tradeon a just and féasonable’basis in order to arrive at
the taxable profit (after allowances) fer that trades:

° Sets up management accounting systems and R&D project records'to document the
R&D activity relating to each R&D projectand the expenditure inctrred in conducting
R&D which is eligible for R&D tax credit religf."Expenditure which is eligible for R&D
tax credit relief (but not included in qualifying expenditureffor KDB purposes is flagged
for future reference). The Company also maintainsyrecords on outsourced R&D
activity, noting the jurisdiction where the contractedsR&D activities take place and
distinguishing between third-party and group contraéting parties.

° The Company tracks the product or product group related.to the R&DP"project. Where
relevant, the Company also identifies that part of the upfront*price paid to acquire the
intangible assets from its US parent that relate to the R&D project/s. This may include
rights to a single patented technology where the R&D focus iS.oh.a single patented
technology or expenditure on a group of patents taken together where the'R&D work
on a product or group of products seeks to build upon a number of existing patented
inventions which are reflected in the product. This acquisition expenditure could be
relevant for a future claim to the KDB in the event that R&D results in a qualifying
asset used by the company for the purposes of its trade.
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Part 6  Making a claim

6.1 How to make a claim [section 7691(2)]

An irrevocable election into KDB treatment must be made once for each qualifying asset.
The election is made in the CT1 in the year in which the asset is brought within the KDB.

Tihe CT1 will require that companies identify how many qualifying assets they have at the
start 'of the accounting period, how many new assets are elections made for during the
accounting period and how many qualifying assets are there at the end of the accounting
period. dt'will require that the number of qualifying assets be split between; qualifying
patent, computer program, family of assets, section 769R assets, and other assets.

The following information will be sought on the Form CT1 in respect of an election for a
qualifying asset to.be within the KDB:

Prior Years Hew Claims

Mo. of Walue of Ma. of Yalue of
Assets Assets (E)  Assets Assets (€)

Number of Qualifying Assets in respact of
which the above relief is being claimed

Computer programs | | | |

Cualifying patents | | | |

Claims pursuant to section 769R | | | |

Family of Assets | | | |

Other assets | | | |

Figure 1: Claiming under section 769I1(2).on CT1

While the box does not ask for thelnumber of qualifying assets.discontinued during the year
(e.g. a patent which is no longer used, offwhich nodonger has any overall income
attributable to it) the Total Assets figuresshould excludéthese figuress

When completing the CT1, the value of the'qualifying assets shouldbetaken as the carrying
value of the assets, i.e. the original cost of the.asset, less the :accumulatéd amount of any
depreciation or amortisation, less the accumulated amount of‘any asset impairments. In
some cases, the value will be zero, for example where the costsiare not capitalised.

Example 6.55 — KDB treatment of an expired patent

Engineering Ltd has a patent, which is a qualifying asset,\which it registéred in 1997. It has
been exploiting that patent since its registration and earnsioverall income from it. Inits CT1
for the accounting period ended 31 December 2016 EngineeringiLtd elects forthe invention
protected by that qualifying patent to be included within the KDB.

During 2017 the invention comes off patent. However, the election into the KDB#in relation
to the invention which was protected by the patent is irrevocable. Therefore, the.invention
remains within the KDB after the patent expires. However, it needs to be determinedhow
much of the income earned by Engineering Ltd is attributable to that invention, now that it
is no longer protected, and how much may relate to brand, know-how, returns on
manufacturing or other aspects of Engineering Ltd.’s business.
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Example 6.56 — Interaction of irrevocable election and losses

During its accounting period ended 31 December 2016 Lettuce Ltd made an irrevocable
election for KDB treatment in respect of all of its qualifying assets. During 2017 it realised
that one of its qualifying patents would not generate any future profits and would indeed
generate losses. It therefore decided to stop paying the annual registration fee and to let
the patent lapse. Lettuce Ltd did this in the hope of removing the qualifying patent from the
KDB lass restrictions and of claiming trading loss relief in an unrestricted way.

However; as'the election into the KDB is in relation to the invention protected by a patent,
and that eléction is irrevocable, the fact that the patent is allowed to lapse does not change
that'election. Fherefore, the loss that Lettuce Ltd realises on the qualifying patent will
conginue to be festricted in accordance with section 769K

Example 6:57:— Interaction,of a single”€lection and family of assets

TV Ltd constantly carries out'R&D and develeps new qualifying patents or computer
programs to improve its TVs. As.set out in Example 2.4, it is not possible for TV Ltd to
apportion its salesiprice betwéen'the various qualifying assets and so it treats them as a
family of assets. TViLtd will make a.KDB election'in respect of the family of assets. As it
develops new assets thatiform partofithat family it.will not be required to make any
additional election.

As the KDB is a separate trade for'the purposes-of Part 41A (section 7691(3)) the details of
the KDB trade will be collected separately in the.CT1. It is impartant that amounts relating
to the KDB trade are not included inithe normal‘trading details/and are instead entered in
the KDB trade section of the CT1.

The relevant extracts from the CT1 are assfollows:

The Trading Results tab in the Form CT1 is amended to cleafly set out that this section of the
CT1 should not include any profits arising fromfa,specified tfade.
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Trading Results

Irizh Rental Income
i s Trade Profits at 12.5%
Irish Investment & Other Income
Do notinclude here details of any Profits, Balancing Charges, Capital Allowances, Losses,

+" Company Details Form Help
Trading Results @
Extracts from Accounts
‘ o n
Exempt Profits Charges or Group Relief relating to Qualifying Assets in respect of which a Knowledge
TR Development Box claim is being made under Sec. 7691. These details should be entered in
the relevant sections below
Chargeable Assets
] uc

D ons, Are amounts relating to a claim for relief ves [

under Section 2914 included below
(under trade profits at 12.5%)7

Capital Gains (Development Land)

Close Company Surcharge
Recovery of Income Tax If yes, give details in the Relevant trade Saction 291A |

Dividend Withholding Tax within the meaning of Section 291A sub-
panel, accessed by clicking on the Section
291A button.

CT Seif Aszessment Profits before Capital Allowances (where ¢ I

CGT Self Assessment aloss occurs show 0)
Print
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Where a taxpayer selects that they wish to enter the profits from a specified trade they will
be presented with an almost identical trading results panel into which to enter the details
relevant to the specified trade:

' Profits from Qualifying Assets under Chapter 5 of Part 20 TCA 1997

{ Enter details of Profits, Losses, Capital Allowances, Charges and Group Reliefin respect of
Qualifying Assets

» Show Profits from Qualifying Assets

Excepted Trade Profits (Section 21A TCA 1997) at 25%

Figure 3: Pr;f‘ﬂ!;

‘% rom specified trade panel on CT1
-~ nb

Profits from Qualifying Assets under Chapter 5 of Part 29 TCA 1997

Enter details of Profits, Losses, Capital Allowances, Charges and Group Reliefin respect of
Qalifying Assets

w Hide Profits from Qualifying Assets

Profits before Capital Allowances (where £ I
aloss occurs show 0)
Balancing Charges € I

Capital Allowances relevant to Qualifying Assets

Where a claim to tax relief on property Il
based incentive schemes is included

below tick the box and give details in the

Details of Property Based Incentives

Panel

(a) Machinery and Plant (including maotor

vehicles and specified intangible assets) € I

(b} If any amount entered at (a) above £ I

refers to 'energy-efficient equipment’

under Sec 2854 TCA 1997 enter that

amount hera

. . o " Y
Figure 4: Profits from specified trade panel on CT1 - expanded. O -

®

In addition to the details of the qualifying assets (as set out above), the KDB specifi(é'is of
this trading results panel will be: &

°
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Knowledge Development Box

Enter amount of Relief Claimed under €
Sec. 7691 and provide the following

information

(i} Qwalifying expenditures incurred to € |

develop IP asset

(i) Owerall expenditure incurred to develop € |

IP asset

(iii) Overall income from IP asset € |
(a) Trading Losses forward relevant to € |
Qualifying Assets (from earlier accounting
periodis))

(b} Amount of losses at (a) above utilised € |
in this accounting period

(c) Amount of losses forward not used in € |
this accounting period and available for

carry forward to succeeding accounting
periods

Total Losses appropriate to this trade, €
before Capital Allowances, in this
accounting period

Charges relevant to Qualifying Assets €
(Enter Sec.247 non-trade charges and

Group Relief non-trade charges in
Deductions, Reliefs & Credits Panel)

(a) Group Relief relevant to Clualifying € |
Assets

(b) If any amaunt at (a) refers to Excess € |
Capital allowances enter that amount
here

(c) If any amount at (a) above refers to €
Excess Trade Charges enter that amount
here

Figure 5: Profits from specified trade panel on CT1 - expanded -continued.
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Time limits for making a claim

6.1.1 |Initial claim per asset [section 769I(2)(b)]

Section 7691(2)(b) provides that there is a time limit, of 24 months from the end of the
accounting period to which the election relates, for electing that the KDB treatment apply to
a qualifying asset. There is no specific time frame, other than the general provisions of
section”865(4), within which a deduction (under section 7691(5)) must be claimed.

Example 6.58 — Making a retrospective claim

Bacon Ltd has assingle qualifying asset. Its development of the qualifying asset was
completed in 2014:and Bacon Ltd has been exploiting the asset ever since. Bacon Ltd first
considered.makinga.KbB claim in 2019.

The first agcounting periodsin respectiofawhich a claim can be made under the KDB is its
accounting pefied ended 31 Pecember,2016. However, any election in respect of that
period would have to have'been made priorito 31 December 2018. Therefore, as Bacon Ltd
is considering its KDB. claim in 2019 it is onlywithin time to make an election in relation to
its 2017 accounting period.

6.1.2 Options re time limitfar patent pending [section Z69P]

Patents may take more than one year from applicationto grant. Therefore, provision has
been made in section 769P for companies to'choose between.claiming KDB treatment from
the date of application or waiting.andiretrospectively claiming’KDB treatment once the
patent is granted. A claim may be made,at any point between when the accounting period
in which the application is submitted, ar when the application is‘granted.

Where a company claims relief under the KBB in respect'of.a pending patent which is
subsequently refused (either in full or in part), then that'ceampany mustiamend the affected
tax returns and interest is due on any resultantunderpayment!

Where a company wishes to wait until a patent is'granted, thenthat company must make a
protective claim each year in which they will be able to claim KDB.treatment if the patent is
granted.
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The protective claim is made in the CT1 as follows:

Knowledge Development Box - Protective Claim under
Sec.7T69P(2)

(i) Amount of protective claim in prior years £ |

(ii) Amount of protective claim in current € |
year

(iiiy Total protective claim as at end of £ |
accounting period

Figure 6: CT1 panel for protective claim under section 769P92)

Any subsequent claim for‘afepayment’ef tax cannot exceed the protective claims
submitted.

Example 6.59 — Patent pending: claimdin year of'application — full grant

Development Ltd appliedifor.an Irish patent on 1 Febrtuary 2016. It had a positive opinion
from a patent agent with respeet to the patentability’of.the invention. The invention was
the result of R&D and if the patent is granted, will be a qualifying asset.

In its CT1 for the accounting period.ended 31 Deé¢ember 2016, Development Ltd therefore
elected for the patent to be treatedsas a qualifying'asset. Thepatent was granted during
2017. Development Ltd therefore doesihot need to-amend its tax returns.

Example 6.60 — Patent pending: claim in year.of application =full refusal

Development Ltd applied for another patent ol Eebruary2017; in respect of a new
invention which would also be a qualifying asset if the patent wassgranted. This patent was
to be granted following a substantive examination for nevelty and inventive step.

In its CT1 for the accounting period ended 31 Decembef 2017 Develgpment Ltd therefore
elected for the patent to be treated as a qualifying asset.*The,patent was refused during
2019.

Development Ltd must therefore immediately amend its 2017"and 2018 CT1s'and pay any
additional tax due plus interest from the date that tax would have been payable;"had the
claim for relief under the KDB for the patent not been included.
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Example 6.61 — Patent pending: claim in year of application — partial grant

If the patent in Example 6.60 had been partially refused, rather than fully refused,
Development Ltd would still have to amend its CT1s for 2017 and 2018. The overall income
allecated to the patent would have been calculated based on all of the claims set out in the
applieation for the patent. If some of those claims were not accepted by the Patent Office,
then thelincome allocated to those claims would not be eligible for KDB treatment. Equally,
any costs.incurred in the R&D resulting in those aspects of the invention would no longer be
eligible for'treatment as qualifying expenses.

Example 6.62 —Patent pending: claim in year of grant

Develgpment Ltd applied for a third patent during 2017, which would again be grated
following'substantive examination for novelty and inventive step. This time Development
Ltd chose t6 Wait until the patent was'granted before claiming relief under the KDB.

Each year Development Ltdimust makela pretective claim for KDB treatment each year.

The patent was'finally granted.in'full in 2023.4While this is outside of the normal 4-year
period within which repayments of tax can be/€laimed, Development Ltd is permitted to
make a claim for repayment of taxginder the KDBjup to the amount of its protective claims
each year.

Example 6.9 - Patent pending: claim submitted,betweeh year of submission and year of
grant.

Development Ltd. applied for a patent in 2010. The patent hasshot yet been granted.
The company makes a KDB claim in 2046_pending'the grant of the patent.

While the company applied for a patent in 2010, incomethas been earned from the
patentable activity, the 2016 KDB claim will be valid.

This is because a company may make a claim at.any.point between the accounting period in
which the application is submitted, or when the application is'granted.
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Part 7 Transitional arrangements [7690]

7.1 Acquisition costs incurred prior to 1 January 2016

Acquisition costs, no matter when they are incurred, must be included within the modified
néxus formula.

Example,Z.63 — Transitional arrangements — acquisition costs

A pharmaceutical company incurred acquisition costs in 2010 on purchasing the rights to a
drug which had been successful in early stage clinical trials from a third party for
€15,000,000. In the period 2011 to 2016 inclusive the following costs were incurred by the
company to develop+a drug which it,protected under patent in 2010 and commenced to sell
in 2016.

Companies own R&D R&D conducted by

Year |activities'to developithe drug 3rd Party

2011 €10,000,000 €2,000,000
2012 €10,000,000 €2;000,000
2013 €10,000,000 €2,000,000
2014 €10,000,000 €2,000,000
2015 €10,000,000 €2,000,000
2016 €10,000,000. £€2,000,000

No further R&D costs were incugred by the company on developing the drug after 2016.

The transitional provisions that pre 2016 acquisitions costs musttbe taken into account in
calculating the formula for qualifying profits. However, for qualifying R&D activities, only
those in the 48-month period ending onthe last day ofithe accounting period are taken into
account in the formula.

The company ceased its R&D activity on the'asset at the endof 2016, but the 2010
acquisition costs continue to be taken into account,.the propertion of qualifying expenditure
to overall expenditure on the qualifying asset is diluted by thelevel of acquisition costs
which remain constant in the formula.

Transitional provisions need not apply where the company has adequate records to support
a claim to relief based on actual R&D costs incurred by itionthe asset.

Calculation of formula for qualifying profits: 2016

Acquisition costs pre 2016 (incurred in 2010) 15,000,000
Qualifying expenditure in 48 months ending 31 December 2016* 48,000,000
Overall expenditure 63,000,000

* Expenditure on R&D activities carried on in 2011 and 2012 is not taken into account under
the transitional provisions, the €48,000,000 is calculated as the 4 years costs for 2013, 2014,
2015 and 2016 [(4*10,000,000) + (4*2,000,000)],
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Uplift on qualifying expenditure
Lower of [€48,000,000 x 30%] or 15,000,000

Formula
48,000,000 + 14,400,000 =
63,000,000

Calculationiof.formula for qualifying profits: 2017

Acquisition costs pre 2016 (2010)

Qualifying expenditure in 48 months ending 31 December 2017*

Overall expenditure{no costs incurred in 2017)

* €36,000/000 = [(3*20,000,000) +(3*2,000,000)]
Uplift on qualifying expenditure

Lower of [€36;000,000 x 30%].0r 15,000,000

Formula
36,000,000 + 10,800,000.=
51,000,000

Calculation of formula for qualifying profits:'2018

Acquisition costs pre 2016 (2010)

qualifying expenditure in 48 months ending 31 Décember 2018
Overall expenditure

Uplift on qualifying expenditure

Lower of [€24,000,000 x 30%] or 15,000,000

Formula
24,000,000 + 7,200,000 =
39,000,000

14,400,000

99%

15,000,000

36,000,000

51,000,000

10,800,000

92%

15,000,000
24,000,000
39,000,000

7,200,000

80%

7.2 Group outsourcing costs incurred prior to 1 January 2016

Group outsourcing costs, no matter when incurred, must be included within.the modified

nexus formula. In recognition that detailed tracking and tracing documentation

requirements were not in place prior to 1 January 2016 there is provision made*foran

apportionment of group outsourcing costs incurred in relation to more than one asset prior

to that date, on a just and reasonable basis.
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Example 7.64 — Transitional arrangements — group outsourcing

In the following example, in addition to the above expenditure, the company also incurred
annually group outsourcing costs in the amount of €10,000,000 in supporting a range of its
R&D projects conducted in Ireland each year.

Companies own R&D R&D conducted by| Group outsourcing costs
Year _#|activities to develop the drug 3rd Party (to be restricted to 25%)
2011 €10,000,000 €2,000,000 €10,000,000
2012 €10,000,000 €2,000,000 €10,000,000
2013 €10,000,000 €2,000,000 €10,000,000
2014 €10,000,000 €2,000,000 €10,000,000
2015 £10,000,000 €2,000,000 €10,000,000
2016 €10,000,000 €2,000,000 €10,000,000

The group chakges for R&D were basedion hourly costs plus a mark-up applied by the group
company. The.ecompany reviewed its R&D project records and determined that an allocation
of the group-wide outsourcing costs based onsthe headcount of its R&D teams engaged in
this R&D project as a_percentage of its total'headcount for R&D during the period was a
reasonable allocation 'basis for estimating the group outsourcing costs for that project.

It estimated that 25% of itssR&D headceunt was invelved in the R&D project that lead to this
gualifying asset and estimated on this basis that group outsourcing in the amount of
€2,500,000 (i.e. 25% of €10,000,000) was ineurred eachsyear from 2011 to 2016 inclusive.

The group outsourcing costs incurred in 201l#onwards remain to be taken into account in
the formula for qualifying profitsindike manner.to-acquisition,€osts. As the group
outsourcing costs continue to be taken into accountiin the same manner as the acquisition
costs, the proportion of qualifying expenditure tosoverall expendituré is diluted in the
formula in 2017 and 2018 by the cumulative level of acquisition costsand group outsourcing
costs during the years from 2010 onwards.

Transitional provisions need not apply where'thé'company:has,adequate records to support
a claim to relief based on actual group outsourcing'costs inecurréd by it on the asset.

Calculation of formula for qualifying profits: 2016

Acquisition costs pre 2016 (incurred in 2010) 15,000,000
Group outsourcing costs (2011 to 2016 inclusive) (€2,500,000%6) 15,000,000
Qualifying expenditure in 48 months ending 31 December 2016%* 48,000,000
Overall expenditure 78,000,000

* Expenditure on R&D activities carried on in 2011 and 2012 is not taken into account under
the transitional provisions, the €48,000,000 is calculated as the 4 years costs for 2013,,2014,
2015 and 2016 [(4*10,000,000) + (4*2,000,000)].
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Uplift on qualifying expenditure
Lower of [€48,000,000 x 30%] or [€15,000,000 +15,000,000]

Formula
48,000,000 + 14,400,000 =
78,000,000

Calculationiof.formula for qualifying profits: 2017

Acquisition costs pre 2016 (2010)
Group outsoureing costs (2011 to 2016 inclusive, none in 2017)
Qualifying expenditure in 48 months ending 31 December 2017

Overalliexpenditure

Uplift on qualifying expenditure
Lower of [€36,000,000 x 30%].er [15,000,000%15,000,000]

Formula
36,000,000 + 10,800,000 =
66,000,000

Calculation of formula for qualifying.profits: 2018

Acquisition costs pre 2016 (2010)

Group outsourcing costs (2011 to 2016'inclusive, nonegn 2018)
Qualifying expenditure in 48 months ending:31 December.2018
Overall expenditure

Uplift on qualifying expenditure

Lower of €24,000,000 x 30% or [15,000,000+ 15,000,000]
Formula

24,000,000 + 7,200,000 =

54,000,000

14,400,000

80%

15,000,000
15,000,000
36,000,000
66,000,000

10,800,000

71%

15,000,000
15,000,000
24,000,000
54,000,000

7,200,000

58%

However, if a company can support a claim for actual group outsourcing costs, rather than
an apportionment thereof, with documentation at the standard required by sectioni769L
(refer to Part 5 above), then that company may use actual group outsourcing costs (section

7690(4))
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7.3 Qualifying expenditure incurred prior to 1 January 2016

Qualifying expenditure incurred prior to 1 January 2016 is subject to a moving 4 year
average up to the point where the earliest point in that rolling average is 1 January 2016.
From that point onwards, qualifying expenditure is a cumulative amount and only includes
amounts incurred on or after 1 January 2016 and tracked and traced in accordance with
section 769L (refer to Part 5 above).

Example'7.65,— Transitional arrangements — qualifying expenditure

A computer, software company incurred acquisition costs in 2012 in purchasing from a third
party for €10,000,000 the rights to a computer program and related rights. In 2013, 2014
and 2015 the company conducted R&D activities based on the acquired program to create a
new cemputer progfam which it deployed in providing services in its trade during 2016.
During each year in'theé'period 2018 t0,2015 inclusive, the company incurred €4,000,000

R&D on itssown activities, paid third parties €1,000,000 annually to conduct R&D and
incurred groupeutsourcing,costs of €2,000,000. No further R&D costs were incurred by the
company on déveloping the pfogram in 2016 onwards.

The transitional provisions provide.that pre«2016 acquisition costs must be taken into
account in calculatingithe formula for qualifying‘profits. However, for qualifying R&D
activities, only those in"'the 48-monthperiod ending.on the last day of the accounting period
are taken into account inithe formula;

As the company ceased its R&Dsactivities'on the assetatithe end of 2015, the qualifying
expenditure incurred by it in €onducting its,own R&D activities and in incurring costs on
paying third parties to conduct thesR&D 'rolls off' as less qualifying expenditure is taken into
account in each period from 20160nwards. This dilutes the fofmula percentage for
qualifying profits from 2016 onwards.

Transitional provisions need not apply where the company has adeguate records to support
a claim to relief based on actual R&D costs incurred by it'on the asset:.

Where transitional provisions did not apply ini2048 in thisiexample, the formula percentage
for qualifying profits in 2018 would be the sameassthat applying.in 2016 as the qualifying
expenditure incurred on the asset during 2013 to'2045 would'eontinue to be taken into
account.

Calculation of formula for qualifying profits: 2016

Acquisition costs pre 2016 (incurred in 2013) 10,000,000
Group outsourcing costs (2013 to 2015 inclusive, none in 2016) 6,000,000

Qualifying expenditure in 48 months ending 31 December 2016* 15,000;000
Overall expenditure 31,000,000
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Uplift on qualifying expenditure
Lower of €15,000,000 x 30% or [10,000,000 +6,000,000]

Formula
15,000,000 + 4,500,000 =
31,000,000

Calculationiof.formula for qualifying profits: 2017

Acquisition costs pre 2016 (2013)
Group outsoureing costs (2013 to 2015 inclusive, none in 2017)
Qualifying expenditure in 48 months ending 31 December 2017

Overalliexpenditure

Uplift on qualifying expenditure
Lower of €10,000,000 x 30% or[10,000,00046,000,000]

Formula
10,000,000 + 3,000,000=
26,000,000

Calculation of formula for qualifying.profits: 2018

Acquisition costs pre 2016 (2013)
Group outsourcing costs (2013 to 2015'inclusive, nonegn 2018)
Qualifying expenditure in 48 months ending:31 December.2018

Overall expenditure

Uplift on qualifying expenditure
Lower of €5,000,000 x 30% or [10,000,000+ 6,000,000]

Formula
5,000,000 + 1,500,000 =
21,000,000

4,500,000

63%

10,000,000
6,000,000

10,000,000
26,000,000

3,000,000

50%

10,000,000
6,000,000
5,000,000
21,000,000

1,500,000

31%

However, if a company can support a claim for actual qualifying expenditure going back any
number of years, rather than this rolling average, with documentation at the standard
required by section 769L, then that company may use actual qualifying expenditure (section

7690(4))
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If the company had sufficient records to substantiate its qualifying expenditure (perhaps by
¢ reason of R&D tax credit claims made in previous periods), the formula for qualifying profits

Gn 2018 for example would remain at 63% as total qualifying expenditure of €15,000,000
(Jm 2013 to 2015) remains a constant percentage of overall expenditure of €31,000,000

h includes acquisition costs of €10,000.000 and group outsourcing of €6,000,000).
.
.

Exampl 6‘— Transitional arrangements — qualifying expenditure

Taking the{gqe company as in Example 7.64 — Transitional arrangements — group
b

outsourcin ove, but on the basis, that the company can substantiate the actual R&D
s the for@will be:

u& f r qualif@ﬁts: 2016

Calcul formu

Acquisition pre 2 incurred 0) 15,000,000
Group outsou WCosts ( t0,2016 wﬁive) 15,000,000
Qualifying expenditUre (2011 @16) ”~ 72,000,000

@0 102,000,000

Overall expenditure% %
o

Q )
Uplift on qualifying expend% P é(t

Lower of €72,000,000 x 30% g,OO0,00%OO0,000] ﬁ 21,600,000
Formula 0 c’ &
72,000,000 + 21,600,000 = * ‘

102,000,000 Q\ O
%, % 2
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Part 8 Engaging independent experts [section 7691(6)]

8.1 Introduction

As'with the R&D tax credit, Revenue may wish to consult with an independent expert to
hélp them understand a company’s claim for relief under the KDB. The powers and
protections around Revenue’s consulting with an independent expert are very similar to
those ingrelation to the R&D tax credit.

8.2 Similarity to R&D tax credit

Before disclesing any information to the independent expert under section 7691(6)(b)(i),
Revenue would have to notify the company of:

- The intentienito use an independent expert
- Theinformatien.that it is‘intended to share with the independent expert
- The.identity ofithe expert.

The companyshas 30 daysto’decide if the'use of that independent expert would in any way
prejudice its trade or business. If it wouldythen Revenue will identify a different
independent expertiand will netify the compahy accordingly and give them a chance to
respond. If there is aldispute between Revenuie as to whether or not the appointment of
the expert would be'prejudicial, the matter can ¢ome before the Appeal Commissioners for
their determination.

Please refer to Tax and Duty'Manual Part.29-02-05 which.outlines that when an
independent expert is appointed off the R&DIpanel they sign a confidentiality agreement
before any information is discloséd.to them. Amindependént-expert is bound by Revenue’s
taxpayer confidentiality provisions,set out in Segtion, 851A, Which provides that it is a
criminal offence to disclose taxpayefinformationgother than in*very specific circumstances.

8.3 What can the independent expert opineon?
Revenue can ask the independent expert to opine on:

() Whether or not expenditure is qualifying expenditure,

() Whether the overall expenditure on the qualifying asset figure is complete

(1)  Whether the overall income figure is correct,

(IV)  Whether IP forms part of a qualifying asset)

(V)  Whether any apportionments done are done.on,a just and reasonable basis,

(VI)  Whether arm’s length values have been correectlyscalculated,or

(VII) A patent, which was granted without a substantive’examination“for novelty and
inventive step, is actually in respect of a patentablé invention.

Experts will therefore vary from IP lawyers to valuations experts to.commercialF€xperts.
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Part 9  Steps to claiming relief under the KDB

9.1

9.2

Vi.
Vii.

viii.

Xi.
Xii.

Xiii.
Xiv.

XV.

High level review to determine which IP should be the subject of a claim

Identify each product sold, the value of which is attributable to either a computer
program or a patent or a combination of these.

Determine if those computer programs or patents were the result of R&D by the
gompany.

Detailed review to calculate the KDB claim

Identify'the computer program or patent in respect of which a claim might be made.
Determine. if the patent is a qualifying patent.
At a high level,.determine if there are any other computer programs or patents which
are'developedor.exploitedsdnan interlinked manner, so that consideration can be
given as to whether or not there'is a family of assets
In reSpect of each.computer program or patent identify the R&D activities, including
failed steps along thépath to success, carried out by the company which resulted in
that computer programtor patent. At this point definite families of assets may start to
emerge.
Determine the'casts incurred in carrying out those R&D activities. For a company who
has claimed the R&Dtax credit:

a. ldentify themportion of.ithe R&D taxcredit that relates specifically to the

developmentsof each qualifying asset!
b. Adjust the R&Dstax credit claim for diffegences between the R&D tax credit
and the KDB.

Determine if any related partysoutsourcing took place;and how much was incurred.
Determine if any IP was acquired which isreflected in thewalue of the qualifying asset
or which is included in the family of assets.
Calculate the KDB modified nexus formula.
Determine how the qualifying asset issexploited.
If the company sells goods or serviceswhich derive their value fram the qualifying
asset, determine the appropriate portionfefithe sales"priée which is attributable to
that qualifying asset.
Determine the trading expenses incurred in exploiting thegualifying asset.
Calculate the profits or losses earned in exploiting each qualifying.asset or family of
assets.
Apply the KDB modified nexus formula to the profits?/ lesses for'each qualifying asset /
family of assets.
Where a profit arises for a qualifying asset, calculate the@dditional 50% deduction
available.
Where a loss arises for a qualifying asset, ensure that the loss is‘appropriately
restricted.
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Appendix |

¢ Provisional list of patents granted after conducting a substantive
Oﬁ examination for novelty and inventive step
“

ﬂopean Patent Office

%

.
BuI&\

z Czech @Iic
nmar

Slovakia (}

Sweden
United Kingdom

: Poland @ O
° Portugél & ¢ G
: Romania G f}.
: United States %
?

10 For patents granted following the amendment of the Patent Act 1992 by the Knowledge Development Box (Certification of InventioO
Act 2017
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Appendix Il

¢ Schedule of updates
ust 2016

r typos Example 3.1 and Example 3.3 and formatting updates
&

Seﬂte%w 2018

- gated to take account of the passing of the Knowledge Development Box
( )’ﬂcation of Inventions) Act 2017 as commenced by Sl 204 of 2017:

Section 1.3
z o %on 2.1.2
¢ o Se 1.4
ﬁ Appen @

o Sec .5onth us of t uidelines was deleted as unnecessary as there is
agen sclaime Eweb

o Clarification/on group ot urcing: & *
o Secti — par h (vii) ble 1 thereof
- Clarification on DB cons@ences of I@ncorporation of an Irish branch

(section 2.3.6) J::" 9
- Clarification on the &onsequer@ of a merger ifection 2.3.7)

he CT¢ jon 6.1
- Clarification on the timin aims mar&gespect fpatents pending (section

6.2.2) .

- Examplesin Part 7 are amended%ve great%ty to t@ake-up of certain
figures. o' o

- Section 8.2 is updated to cross referen@; the TD@%ppointhg independent
experts off the R&D panel. f“‘

- Clarification on complet

A

- Minor typos and formatting errors were alsﬁmﬁnded.
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