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1. Introduction

¢ Section 77 and Paragraph 4(f) of Schedule 1 to the Finance Act 2017 introduced a
O new section - Section 986A into the Taxes Consolidation Act 1997. Section 986A is

designed to address the non-operation of the Pay As You Earn (PAYE) system. It
pplies with effect from 1 January 2018, in respect of the tax years 2018 et seq., in
.cortain circumstances where an employer makes a payment of emoluments to an
em ee or director but fails to deduct and remit tax on the emoluments as
re% under the PAYE system of tax deduction.

Secti g&&l)(u) of the Finance Act 2018 introduced subsection (4) which provides

that re-grossed income under section 986A is chargeable on the employee as

awedule ployment) income.
?nanual ins the circumstances in which re-grossing will apply or will not
a ﬁd ther which %oss. The examples included are for illustration
purposes.only, an applica

i f the re-grossing provision is not restricted to
situati Eﬁvered Pé
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2. Overview

¢ Employers who fail to operate statutory PAYE obligations may obtain a payroll cost
advantage at the expense of the Exchequer. In addition, the non-operation of the
Oa PAYE system may confer an unfair tax advantage on those who receive their
moluments, or part of the emoluments, without PAYE deductions.

dn'co e tax, Universal Social Charge (USC), and PRSI collected under the PAYE system
ar ciary taxes’ and there is a statutory obligation on an employer to deduct and
remi egppropriate amounts to the Collector-General. In that context, it should
be n S‘igat the employer’s obligation to remit the appropriate tax exists even in
circum ces where the employer fails to make the necessary deductions from

@olumen%ﬁd.
2& What i rossing?
2 ' ﬁ " refers computation of a notional gross pay amount

The term. “re-gros
that w& ave gi\& e to the al amount paid after deduction of tax. In cases
falling wi e prov%!yf secth?EA, the employer is liable to pay the
amount oftﬂue inre %Gf ther gﬁ'sed amount of the emoluments (see
examples). .l"é d\ @
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3. When will re-grossing occur?

3.1 Circumstances where re-grossing will apply
Re-grossing will apply where:

e there is total non-operation of PAYE by an employer in respect of
emoluments to an employee (e.g. all payments to an employee have been
paid gross, i.e. without PAYE deductions),

or

e anemployer disguises the payment of emoluments. This includes, for
example,

o #'describing emoluments as
=y invoice payments,
= __advertising'expenses, etc.; and

@ 4the payment'of emoluments from cash sales or other receipts,
discounts or credits, which are omitted from the employer’s books or
records and,in respect of which, there may be additional tax liabilities
(MAT sincome taxyeorporation.tax).

Note: Emoluments ihclude benefitsiand perquisites.

Example 1

Mary is employed by ABC DAE; but her earhings are not taxed by ABC DAC under the
PAYE system. Instead, Mary'is simply paid®“off'the books? in cash.

As there is total non-operation of RAYE by ABC DAC in respect=of Mary’s earnings,
the payments to her will be treated as.a payment of a net amount after deduction of
income tax. The net amount is to bere-grossed by reference ta the applicable
income tax rate.

Example 2

John is employed by XYZ DAC. He is paid on a Weekly basisandithis income is taxed
under the PAYE system. However, John also does overtime, andthe overtime is paid
in cash to him from unrecorded cash sales. In this'ease, the emplovyer has disguised,
by omission, the payment of those emoluments and is,liable to pay tax on those
amounts on a re-grossed basis. The net amount is to be.resgrossed by reference to
the applicable income tax rate. In these circumstances, it isflikely that XYZ4DAC will
also have tax issues in relation to its undisclosed profits and#poetentially a*VAT
liability.
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Example 3

Jennifer is employed by STU DAC. She is paid a monthly round sum car allowance,
but STU DAC processes the payments in the payroll as tax free travel expenses.
Revenue conduct a compliance intervention and the company is advised that these
payments are subject to tax under the PAYE system. Following completion of the
compliance intervention however, the employer continues to classify these
payments as tax free travel expenses. As STU DAC is now knowingly misclassifying
the'emoluments as tax free expenses, the employer is disguising the nature of the
emolumeats in its records. The emoluments are therefore to be re-grossed by
referenCerto the applicable income tax rate.

The following material is either exempt from or not required to be published under
the Freedom of Information Act 2014.

[...]

3.2 Circumstances where re=grossing will not apply

Re-grossing will be the default position only in the circumstances outlined in
Paragraph 3.1. However, séction 986A is'not intended for situations where genuine
or innocent mistakes or errors happen in payroll.

Complete failure to operate PAYEiin respect'efan employee (i.e. “off the books”
employees) will not generally be considered to'besa genuine error. Similarly,
intentionally disguising the nature of @ payment will not be considered a genuine
error.
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Example 4

Leo is employed by PQR DAC and his employer has taxed his income under the PAYE
system. On occasion, Leo has taken a taxi to work and the employer has reimbursed
Leo with this cost. As this payment does not meet the requirement of being
“expenses incurred wholly, exclusively and necessarily in the performance of the
employee’s duties”, the payment should have been taxed on Leo as an emolument.
PQR'DAC assumed that payment could be made gross. This may be an innocent
mistakerby the employer and, where the caseworker is satisfied that it was an
innocent mistake, re-grossing should not apply. In that scenario, the employer is
liable for income tax on the cost of the taxi fares at the employee’s marginal tax rate,
togetherwith USC and PRSI.

The application of the re-grossing provision in this example is in contrast to that of
Example 3 above.! In Example 3/the employer continued to disguise amounts as tax-
freelpayments, despite being advised by Revenue that the payments made were
taxables

Example 5

Martha is employed by FGH'DAC. She is paid on a weekly basis and this income is
taxed under the PAYE system. Martha is also provided with a company vehicle and
the vehicle is available for her private use. Therefore, a benefit-in-kind (BIK) charge
arises. FGH DAC dofhot,operate PAYE in respect.of the BIK. Revenue conduct a
compliance intervention.and the ceampany is advised that PAYE should be operated
in respect of the BIK. Re-grossing shouldsnot apply where the caseworker is satisfied
that the employer has not'disguised, by.omission or otherwise, the benefit or the
nature of the benefit in its beaks,and recogds:
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4. Rate at which to re-gross

Re-grossing will be applied to untaxed emoluments taking account of emoluments
that have been subject to PAYE, if any.

For the tax year 2019 et seq., where, at the date the payment was made, a relevant
Revenue Payroll Notification (RPN) has been sent to or made available to the
employer, the information on that notification is used to calculate the tax to be
dediicted. In circumstances where an RPN has not been received by or made
available to the employer, the emergency basis of deduction applies.

For thé taxyyear 2018 only, the appropriate certificate of tax credits and standard
rate cut-off point held by the employer at the date the payment was made is used to
calculate thestax to be deducted. In the absence of a tax credit certificate, the
emergency taxprovisions applys

Please'nhote that by Virtue of seetioh 986A TCA 1997, re-grossing will apply by
referenceyto the applicable income™tax rate only, i.e., PRSI and USC will not be
included forthe purpasés of calculating the re-grossed amount.

Note - figures have been'rounded toithe nearest euro in the following examples.

Example 6

An employer has operated PAYE ot an employee’s emoluments. The employee’s
standard rate income tax band and tax credits’have been fully utilised against
emoluments of €45,000'comprising salary and benéfits. During a compliance
intervention, an additional disguised payment of €1,000 has been identified and re-
grossing is to apply. The caleulation of the liability (using®2024 rates and thresholds)
is:

€

Actual payment to employee 1,000
Re-grossed amount (1,000 / (100% - 40%)) 1,667
Income Tax 1,667 x 40% 667
PRSI 1,667 x 11.15% (employer) 186

1,667 x 4.1% (employee) 68 254
usc 1,667 x 4% (income between

€25,760.01 and €70,044) 67
Total due 988
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Example 7

An employer has operated PAYE on an employee’s emoluments for 2024 of €41,500
consisting of salary and benefits. The employee’s standard rate income tax band for
the year is €42,000. During a compliance intervention, an additional disguised
payment of €1,000 has been identified and re-grossing is to apply.

As €41,500 of this person’s total standard rate income tax band of €42,000 has
already been utilised against salary and benefits, any additional income up to €500
will be'liable to income tax at the standard rate (€42,000 — €41,500 = €500).
Therefore, when the disguised payment is re-grossed, only €500 of this re-grossed
amountis liable to income tax at the standard rate and the excess is liable to income
tax at the higher rate.

€500 is the equivalent of €400 re-grossed at the standard rate of income tax (i.e.
€500)the gross.amount x (100%-20%) = €400, the net amount). Therefore, of the
total€1,000 disguised payment'that is to be re-grossed, €400 of this is re-grossed at
the standard rate ofiineome tax. ([The balance of €600 (i.e. €1,000 —€400) is re-
grossed at the higher rate of income tax, giving a re-grossed figure of €1,000. Taken
together, the'total re-gressed payment’is €500 + €1,000 = €1,500.

The calculation of'the liabilityis:

€

Actual payment to employee 1,000
Re-grossed amount

400/ (100% - 20%).= 500

600 / (100% - 40%) = 1,000 13500
Income Tax 500 x 20% 100

1,000 x 40% 400 500
PRSI 1,500 x 11.15% (employer) 167

1,500 x 4.1% (employee) 62 229
uscC 1,500 x 4% (income between

€25,760.01 and €70,044) 60
Total due 789

In this example, as a result of the employee’s recorded income being adjusted
upwards for the re-grossed payment, the employee has moved from being a
standard rate taxpayer to a higher rate taxpayer.
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Example 8

A company car has been provided to an employee. However, the employer has
incorrectly recorded the cost of the company car as a staff entertainment expense in
its books and records and has not operated PAYE on the benefit. The Revenue

Scaseworker is of the view that this is not a genuine or innocent error and the

rovisions of section 986A apply to the disguised payment. The cash equivalent of
“the car is €8,100. Assuming the individual is liable to income tax at the higher rate,
the'caleulation of the liability is (using 2024 rates and thresholds):

J&.. 3

@Iue of B it — Cash Equivalent 8,100

Amoun fincom% ;
The ta%mount ?c me t als the
value of t anefit w ﬂ\g recip ould

be entitled oﬂer the (k:f{tion of i‘ﬁme

tax @
(8,100 / (100% - 4@40% %
o %

Taxable amount Cf %
The taxable payment equal value of Q: fi

benefit plus the amount of income

Income Tax 13,500 x 40%
PRSI 13,500 x 11.15% (employer)  (d,505
13,500 x 4.1% (employee) Qﬁ 2,0594"

Usc 13,500 x 4% (income between d}-
€25,760.01 and €70,044)

&
Total due 7,% ”
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5. Specific circumstances where re-grossing does not apply

Re-grossing, under section 986A, does not apply to the following emoluments:

e where an employee is granted a benefit from their employer which forms
part of a ‘qualifying incentive’ within the meaning of section 112B TCA 1997,
or

o_s'where the employer has entered into a PAYE settlement agreement with
Revenue to discharge the PAYE liability arising on minor and irregular
benefits paid to an employee as provided for under section 985B TCA 1997.

6. Grantingiof credit for tax recovered

Withieffect fromLdanuary 2018 and confirmed by the Finance Act 2018,
notwithstanding sections 18 and 49 TCA 1997, the re-grossed amount will be an
amount chargeable'tostax under Schedule E on the employee concerned.

The emoluments of an‘employee will'in€lude any re-grossed amount and credit may
be granted to an.employee for the additional income tax, paid by the employer on
the re-grossed'payment.

In relation to company directofs, the position regarding the granting of credit in
respect of tax deductedifrom emeluments is setiout in Tax and Duty Manual Part 42-
04-59.

7. USC and PRSI

A liability to USC and PRSI arisesson the re<graossed amount of emoluments.

The following material is either exempt from or not required to be published under
the Freedom of Information Act 2014.

[...]
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