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1 Introduction

On occasion, taxpayers and their agents may need to contact High Wealth and
Financial Services Division (HW&FSD) to seek an opinion/confirmation from Revenue
that the taxpayer’s/agent’s analysis of the tax/duty consequences of a proposed
course of action or in respect of a specific transaction is acceptable to Revenue.

iThe purpose of these Guidelines is to outline the circumstances in which HW&FSD
willsprevide opinions/confirmations in advance of a transaction and to ensure that
anygseéquests for opinions/confirmations are dealt with by HW&FSD as efficiently as
possible’

The proceduses for seeking an opinion/confirmation on a significant transaction
under the Enhanced Compliance Engagement (ECE) Framework operated by
HW&FSD are'set*out in the Tax,and Duty Manual - High Wealth and Financial
Services Division: Enhanced €ompliance Engagement (ECE) Framework. The ECE
framewaork is available to High Wealth Individual (HWI) taxpayers whose tax affairs
are managed within'HW&FSD. HWIs are taxpayers whose net asset value is
estimated.to'be > €20m.

The procedures for'seeking an opinion/confirmation in respect of a proposed
transaction, eventsor business activity as respects non-HW&FSD cases are set out in
the Tax and Duty Manpual Part 37-00-00a and Part 37-00-40. The procedures in Tax
and Duty Manual Part'37=00-00a applysin relation te opinions/confirmations sought
by taxpayers whose affairsfare dealt with'in one of Revenue’s National Operational
Divisions (namely, Business Division, Méeditim Enterprises.Division and Personal
Division). The procedures in Taxsand Duty Manual Part 37-00-40 apply in relation to
opinions/confirmations sought'by taxpayers'whaose affairs are dealt with in Large
Corporates Division.

These Guidelines will be applied strictly and taxpayers/agents must follow them
closely if delays are to be avoided.

2 HWA&FSD Cases

With the exception of the cases covered at paragraphs 3 and.7<below, all requests
for opinions/confirmations from taxpayers/agents are dealt with'in the appropriate
Revenue Branch in HW&FSD. Requests for an opinhien/confirmation'must be
submitted:

(a) in the case of a HWI taxpayer, to the relevant Branch manager;

(b) in the case of a Financial Services taxpayer who'is.not participating in the
Cooperative Compliance Framework, to HWFSDiv@revenue.ie using:Vy
Enquiries via ROS, and

(c) in the case of a taxpayer who is participating in the Cooperative
Compliance Framework, directly in writing to the dedicated Case Manager
assigned to that taxpayer (a Revenue approved secure electronic channel of
communication may be used for this purpose).
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Applications which do not follow the above procedures or applications made in any
other way could result in delays for which Revenue will not accept responsibility. All
applications for an opinion/confirmation made in accordance with this paragraph
must comply with the requirements of section 9 of this manual.

The procedures provide for consultation, if necessary, by HW&FSD with the Revenue
Legislation Service (RLS) before any opinions/confirmations are issued by HW&FSD.
The RLS has primary responsibility within Revenue for interpreting tax/duty
legislation and providing advice on policy or technical issues to Revenue Divisions.
The'only valid communication from Revenue in respect of any particular application
is thatiSsued by the HW&FSD Branch responsible for the case. It should be noted
that Revenue may decline to issue an opinion/confirmation as regards to a proposed
transaction.

3% Tax Treaty.dssues

Requestsfor opinions/confirmatiens on complex issues to do with the interpretation
of doubletax treaties should be addressed to Tax Treaties Branch, International Tax
Division, Déblin Castle,'Dublin 2. Revenue has published separate guidelines on the
operation of‘lreland’s bilateral advance pricing agreement programme. These are
contained in Taxsand Duty Manual Part 35502-07.

4 Requirements for Requesting an Opinion/Confirmation

Revenue’s website, in particular publications such as Tax and Duty Manuals, outlines
Revenue’s position on a wide_ range of technical tax /duty-issues. Consequently,
there should be a very limitedsiumber of cifcumStances'where a taxpayer/agent
should require an opinion/confirmatien from Revenue in advance of a transaction or
event actually taking place.

Any opinion/confirmation in relation to‘a proposed tramsaction of business activity is
appropriate only where the circumstances are complex,or unusual; or information
is not readily available, and there is genuine.uncertainty.in relation to the
interpretation or application of the relevant tax/duty rules.

Requests for an opinion/confirmation in advance of a transactiof taking place will
only be accepted by HW&FSD where:

e theissues are complex, unusual or uncertain andthe taxpayer/agent requires
clarification of the tax/duty treatment of the proposed transactién or
business activity,

e clarification of the issue is not already in the public domain,

e the request is specific to a particular named taxpayer andirelates to an.actual
proposed (rather than hypothetical) transaction, and

e all the relevant information and facts have been provided to enable an
opinion/confirmation to be given.
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Generally, requests will not be accepted where the matter is straightforward and the
taxpayer/agent is simply looking for a letter of comfort from Revenue of a position
or issue which can be readily established from existing published information and is
not in doubt.

It is important to bear in mind that Revenue will not take on a role which is primarily
that of the tax/duty advisor in relation to the taxpayer.

5#Tax Avoidance

Opinionsy/confirmations will not be given where HW&FSD are of the view that the
proposed transaction is part of a scheme or arrangement the purpose of which or
one of the pugposes of which is the avoidance of tax/duty. This also applies if
Revenue is of the view that the transaction in respect of which an
opinien/confirmation is soughtfis to facilitate the avoidance of tax/duty by a third
party®Where Revenue is of thewiéw that tax avoidance may be involved any
communigation from"HW&FSD Willfbe confined to a statement that "the opinion/
confirmation sought'canhot be givengas the transaction may involve, directly or
indirectly,"er may facilitate, directly orindirectly, tax avoidance".

Where HW&FSD provide afn @pinion/confirmation on the tax/duty consequences of a
proposed course eflaction, it'will be subject'to the transaction not involving, directly
or indirectly, or facilitating, directly-or indirectly, tax avoidance.

6 Pre-TransactiomOpiniohs/Confirmations

The purpose of providing'epinions/confirmations is to provide clarity and certainty in
relation to the applicable tak/duty rules so.that a taxpayercan file a correct tax
return and comply fully with its tax/duty obligations. Whilé epinions/confirmations
are not binding on Revenue, and itlissopen to Revenue officialsito_ review the position
when a transaction has been completed and all thesfacts are kmown, generally
Revenue will follow an opinion/confirmation once"it.ean be shown that -

e all relevant information was disclesed either atithe time the/@application was
made or following a request from Revenue for further clarification, and

e the transaction as actually implementéd.did not diverge or deviate from that
which was outlined in the information provided in relation. to the request for

the opinion/confirmation.

Please refer to paragraph 8 for further details relating*tosthe review/reconsideration
of an opinion/confirmation.

Where, following a review or further consideration, Revenugsrevises its position, the
taxpayer will be given notice of the revised position. In such a case, Revenue*will not
seek to retrospectively apply a tax/duty charge once it can be shown that all relévant
information was disclosed either at the time the application was made or following.a
request from Revenue for clarification and that the information as then disclosed
does not diverge from the actual facts.



Tax and Duty Manual Part 37-00-40a

It is also open to a taxpayer to form a different opinion or to take a different position
to an opinion/confirmation provided by Revenue and to file a tax return under the
self-assessment system based on such opinion/position. In such a case, a taxpayer
may wish to consider making an expression of doubt on their tax return. Where a
genuine expression of doubt is made, a taxpayer will be protected from interest
charges in respect of the period up to Revenue amending the assessment. In such a
case, tax is due within 30 days of the amendment of the assessment.

Taxpayers must bring any material change in the facts or circumstances that could
affect an @pinion/ confirmation to the Case Manager’s attention so that the opinion/
confirmation provided can be reviewed. In such a case, the opinion/ confirmation
provided'will.either be reconfirmed or withdrawn and the taxpayer notified
accordingly. Any opinion/ confirmation provided will be given on the basis that, in
the"absence of any notification to Revenue of a material change in the facts or
circumstances, theopinion/ eonfirmation will be deemed to have been withdrawn
by*Revenue with effect from thetime of such change and no reliance whatever
should'be'placed on'thé opinion/.confirmation from such time.

Opinions/eonfirmations'given in a particular case or as respects a particular
transaction'should not be relied on in"any.other case or in respect of any other
transaction (evenpsexcept where expresslysstated in the opinion/confirmation, an
identical transactionite.be undertaken by thessame taxpayer) as opinions/
confirmations givenarelate to cases with a uniquejor specific set of circumstances.

Where Revenue considessithat an opinion/confirmation is likely to have a wider
application or to set a pregedent, a pragtice or guidance note will generally be
published on the matter.

There is no pre-determined or.exhaustive list'of events aritransactions for which an
opinion/confirmation may be obtained in advanée, but typically
opinions/confirmations are given for the following events ortransactions:

e whether a combination of supplies from a single suppliekis considered to be
a composite supply or a multipleupply for VAT,purposes,

e where the place of supply is locatedrin'the case'of gertain cross border
transactions,

e whether transfer of business relief applies:for VAT pufposes where one
company proposes to take over all or part of'the business‘of another
company,

e transfer of assets intra-group or under a schemé of company.reconstruction
or amalgamation — entitlement to tax deferral in respect of chafgeable
gains,

e exemption from tax in respect of gains on certain shasé disposals,

e whether particular business activities are regarded as trading or nonstrading,

e eligibility of proposed expenditure for capital allowances,

e whether a business activity constitutes a permanent establishment,

e availability of interest relief for loans applied to acquire share capital in, or
provide loan finance to, a trading company or a company holding shares in a
trading company.
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7 Advance Clearance Required Under Legislation/Practice

For certain transactions/reliefs, the governing legislation or published administrative
practice requires that Revenue clearance or approval be given in advance of the
transaction taking place for a particular tax relief or tax treatment to apply to the
transaction. In addition, in order for some statutory provisions to apply, a formal
election is required to be made and sent to Revenue.

There are a limited number of transactions that are subject to these requirements.
Thesé should continue to be addressed to the relevant areas.

8 Duration of Opinion/Confirmation

Where apprepriate an opinion/confirmation will contain a provision setting out the
périod for whigh the opinion/cenfirmation will apply. This period will be, at
maximum, 5 years‘or the equivalent length of time in accounting periods of the
taxpayemiconcerned..A shorter périod of application may apply in some cases! and
where such,a shortemapplicationperiod is to apply this will be expressly specified in
the opinion/cenfirmatien. At the endofithe period of application of an
opinion/confirmation a taxpayer who'wishes the opinion/confirmation to continue in
force must reapply, following the procedures set out in these Guidelines, for a
renewal or extensionsef the opinien/confirmation.

In addition, an opinion/confirmatiom will only remain valid for so long as the facts
and circumstances on'which the opinion/confirmation is based continue to exist and
the relevant legislation and'practice femains in place."An opinion/confirmation can
be reviewed at any time by Revenue, with.a view to amendment or withdrawal, in
the light of relevant facts, cifemstances or‘other information changing or where
Revenue decides to reconsideriits position. Thefamendmentior withdrawal will have
effect from the time when the facts,€¢ircumstances or otherinformation changed or
the taxpayer is notified by Revenue'that it has reconsidered, and,changed, its
position.

9 Information to be Provided

The type of information that a taxpayer must'provide when.seeking an advance
opinion/confirmation in relation to a proposed transaction, includes:

e the name and tax reference number of the taxpayer requesting the
opinion/confirmation and of any other party involved,

e adescription of the details and purpose of each"preposed transakttion,

e adescription of the business activity,

e specification of the tax/duty issues for which a Revenué epinion/confirmation
is sought,

1 Opinions/confirmations given in relation to VAT are by reference to a particular transaction and an
interpretation of VAT legislation. They are therefore unlikely to have continuing validity.



Tax and Duty Manual Part 37-00-40a

e details of the relevant legislation and the taxpayer’s or agent’s analysis or
interpretation of its application to the specific transaction or activity,

e relevant case law and precedents, and

e the implications of the transaction or activity for the tax/duty liability of the
taxpayer.

Extraneous details and information, not relevant to the technical tax point on which
an opinion/confirmation is sought, and not required to fulfil exchange of information
requirements (see below), should not be included in any application for an opinion/
confirmation.

Additional'mandatory information where exchange of information requirements
apply is setsout in Section 2.1 of TDM Part 35-00-01.

Form RTS 1A

A taxpayer or taxagent applying.te,HW&FSD for an opinion/confirmation in
accordance with sections 2 and# of.this manual, must complete and submit a Form
RTS 1A (@ cepy of whichiis includedsin,Appendix A). The taxpayer or tax agent should
ensure thatithe completedForm RTSLAialso includes the information outlined
above. This procedure mustbe followed in all cases.

10 Time Frame

Where a transaction isiSubject to'asspecific deadline, HW&FSD will make every effort
to ensure that a reply issues beforétheideadline; provided that an application is
made in sufficient time in.advance of agparticular deadline to allow Revenue to fully
consider the point at issue.

However, in order to ensure thatan opinionf/confirmationis provided by Revenue in
good time to taxpayers/agents and,that HW&FSD has sufficient time to consider the
tax/duty consequences of a transaétion or of @ particular course’of action and
consult as necessary across Revenue,taxpayers/agents should, except in exceptional
circumstances, submit the case and all requisite infogmation and details at least, and
preferably earlier than, 4 weeks before the date of the proposed transaction.
Failure to meet this requirement may meamthat*an opinion/confirmation will not
issue in good time.

The reference to "exceptional circumstances" relates,to wholly'unforeseen events
or circumstances that require the taxpayer concernedito seek an
opinion/confirmation from Revenue within a shortertime,span. In‘such cases,
taxpayer/agents should be aware that there can be no guarantee that any response,
either positive or negative, will be provided by Revenue within the requifed
timespan.
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11 Excluded Cases

¢ The procedures outlined in this guidance note apply only to cases that are dealt with
o in HW&FSD, and do not apply to:

e Companies whose tax affairs are dealt with in Large Corporates Division,
G Business Division, Personal Division or Medium Enterprises Division.
. = Any taxpayer (whether an individual, a company or other entity) that is under
) nquiry for possible tax avoidance.
ny taxpayer (whether an individual, company or other entity) that is under
ﬁestigation (as this term is understood for the purposes of the Code of
z ct'%for Revenue Audit and other Compliance Interventions) by Revenue.
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Appendix A

Form RTS 1A

A

o be completed by the person seeking an opinion/confirmation

)
Tax r / Company Name

Addr

Tax Re
a nue Dlé

susiness Address
fe

?0

Submlt%
Tax/Duty Heads |nvolved (\?f )-(IAT, C£,

VAT, RCT, StampDuty, etc) d\

Full facts of the ca tion to the.issue or
transaction, includin
transaction(s) and deta

further steps involved

Details of the specific doubt ar@ on the

proposed tax treatment of the tﬁtion(s) :f

and the exact uncertainty on the cation

of the relevant legislation upon which&ity
is required O

Relevant legislative provision(s)

Details of relevant case law

Details of your full technical analysis and
research

Your conclusions on the interpretation of the
application of the legislative provisions

Have copies of contracts and other relevant
material been included?

Have all facts in the matter been disclosed in
full?

10
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Is the submission the subject of a compliance

¢ enquiry of any kind?

o Is the submission requested in connection

with any form of tax planning by the agent or
e taxpayer?

oes.this interpretation relate to subject Yes [] No []
m a which exchange provisions apply?*

!

o

¥

-

c.If yes, c&:r‘m all supporting documents are

luded % Yes [] No []

&mn eon % hat are ct to exchange provisions is available in Tax &
Duty !‘éal Part 35-00-01.

11
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Appendix B

Exchange Of Information Requirements:

Additional Mandatory Information To Be Provided When Requesting

An Opinion/Confirmation

e _Where the taxpayer is not resident in the State, their country of tax
residence.

e #Name of group to which taxpayer belongs, if applicable.

e Name and country of residence of any other party or parties involved in the
transaction or situation.

e Details ofsany information included in the request that should not be
disclosed due to the fact that it would lead to the disclosure of a commercial,
industrial or'professionalsecret or of a commercial process.

e "Where the opinion comes within scope of the EU Directive, the following
information willheed to be provided:

0]

0]

anvindication ofiwhetherthere are any tax implications that may be of
relevance for the,tax authotities of another Member State. Where it is
considered thatthefopinion is.not.of relevance to the tax authority of
any other MemberiState pleaseiindicate why this is the case. Revenue
may seekfadditional infosmation in_this,regard; and

the identity'of the affected entities in each of the EU Member States
mentioned aboéve, including full legal name, address (should include
city and country)and tax reference number, where known. Note:
Where the entitysis.a PE this should be specified.

e Where the opinion comes within scope ofithe OECD framework, the following
information will need to be provided:

0]

where the company is part of @ multi-natienal group, the country of
residence of the immediate and ultimate parent companies and the
identity of each of these companies, including/fulllegal name, address
(should include city and country) and, where knoewnyany relevant
reference number; and

the country of residence of all other relatéd parties (as specified in
Table 1 in section 3.1), the reason why they ase considered related
(i.e. % holding) and the identity of each of these parties including full
legal name, address (should include city and cauntry) and, whére
known, any relevant reference number. Note: Where the entitysis.a PE
this should be specified.
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